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CISG 49. pants

(1) Pircejs var pazinot par liguma lausSanu: (a) ja pardevéjs nepilda kadu no savam liguma
vai Saja Konvencija paredzeétajam saisttbam, un tas izraisa butisku liguma parkapumu;
vai art (b) [...]

1. Nosakot, vai pastav bitisks Iiguma parkapums prefu neatbilstibas del, kas lautu
pircéjam lauzt ligumu saskana ar CISG 49(1)(a) pantu, japievérS uzmaniba liguma
noteikumiem.

2. Ja ligums skaidri neparedz, kas skaitas “biitisks liguma parkapums”, ipasi japievers
uzmaniba mérkim, ka del preces tiek pirktas.

3. Ja vai nu pardevéjs, vai arl pircéjs var noverst precu neatbilstibu bez neértibam, kas
biitu pircéjam nesapratigas, vai arl bez aizkaveSanas, kas nebiitu atbilstoSa, ieverojot
izpildei paredzeto laiku, tad nav konstatéjams biitisks [iguma parkapums.

4. Papildu izmaksas vai neertibas, kas radusas Iiguma lauSanas del, paSas par sevi
neietekme to, vai pastav butisks liguma parkapums.

5. Liguma lauSana neatbilstoSu pavadoSo dokumentu, ka, pieméram, apdroSinasanas
polises, sertifikati, u.c., del javerte, ieverojot kriterijus, kas noraditi punktos no 1 — 4.

6. Situacija ar dokumentaro pirkumu, ja pircéjs var novérst dokumentu neatbilstibu
atbilstoSi izpildei paredzétajam laikam, biitisks liguma parkapums nepastav.

7. Situacija ar izejvielu tirdzniecibu parasti ir konstatéjams biitisks liguma parkapums, ja
atbilstoSie dokumenti nav savlaicigi piegadati.

8. Ja neatbilstiba nerada biitisku liguma parkapumu, pircéjam tik un ta ir tiesibas aizturet
maksajumu un atteikties pienemt piegadi, ja konkrétajos apstaklos tas ir sapratigi.

Komentari [3]

1. levads
1.1.Interpretacija un pieradijumi saskana ar CISG

1.1 Noteikumiem, kas regulé liguma lauSanu precu neatbilstibas gadijuma, jaieveéro tris dazadas
intereses [4]: pircgjs ir ieintereséts, lai liguma lauSanai biitu iesp&jami zemas prasibas, savukart
pardevejs ir ieinteres€ts, lai liguma lauSanai biitu iesp&jami augstas prasibas. Ekonomiski
apsverumi, ka, pieméram, parvadasanas vai glabasanas izmaksas un riski, arT var biit nozimigi.
Sim savstarpgji konfliktgjosam interesém jabiit sabalans&tam.

1.2 Nacionalajas tiesibu sist€mas ir pastav&jusi atskirigi viedokli par jautajumu, kados apstaklos
pircgjs var lauzt ligumu precu vai dokumentu neatbilstibas dél. CISG 49. panta pirmas dalas “a”
punkts paredz, ka liguma lausana ir iesp&jama, “ja pardevéjs nepilda kadu no savam liguma vai
Saja Konvencija paredz&tajam saistibam un tas izraisa biitisku Iiguma parkapumu”. Saskana ar
CISG 25. pantu liguma parkapums ir butisks, “ja tas rada otrai pusei tadu kaitéjumu, ka 1 otra
puse liela méra zaudg to, ar ko tai bija tiesibas rékinaties saskana ar ligumu, iznemot gadijumus,
kad liguma noteikumus parkapusi puse nebija paredzgjusi tadu iznakumu un sapratiga persona,
darbojoties analogiskos apstaklos, to nebtitu paredzgjusi”.

1.3 Ieskats tiesu nolémumos parada, ka precu neatbilstibas gadijumos tiesas un skirgjtiesas jedzienu
“butisks liguma parkapums” interpret€ ieveérojami atSkirigi pat vienas tiesibu sist€mas ietvaros.



1.4 Specifiskas problémas rodas attieciba uz neatbilstoSiem dokumentiem un izejvielu tirdzniecibu.
Starptautiska tirdzniecibas kamera (International Chamber of Commerce) ir izveidojusi specialus
noteikumus. Incoterms 2000 [5] satur detalizétus noteikumus, kas regulé pardevéja pienakumu
nodroginat dokumentus [6] un attiecigi pirc&ja pienakumu tos pienemt [7]. Sadi noteikumi ir plasi
inkorporéti starptautiskos ligumos. [8]

2. Nacionalas tiesibu sistémas

2.1 Kontinentalas Eiropas tiesibu loka esosas tiesibu sist€mas sakotnéji balstijas uz Romiesu tiesibu
reguléjumu, kas paredz€ja, ka precu kvalitates neatbilstibas gadijumos pirc€jam bija tiesibas vai nu
prasit cenas samazinajumu (actio quanti minoris), vai ari lauzt [9] ligumu (actio redhibitoria). [10]
Savukart musdienu normativie tiesibu akti, ka, pieméram, Vacijas likums “Par Saistibu tiesibu
modernizaciju” [11], Skandinavijas tirdzniecibas likumi [12] vai arT Niderlandes Civillikums [13], ir
tuvinati CISG, un tajos ir “biitiska liguma parkapuma” jédziens vai art 11dzigi jédzieni, kas saistiti ar
liguma lauSanu. Lidzigs reguléjums ir citos starptautiskos instrumentos, pieméram, UNIDROIT
Principos [14] un Eiropas Ligumtiesibu principos [15].

2.2 Pretgji iepriek§ mingtajam, anglo-saksu tiesibu loka tirdzniecibas tiesibas balstijas uz ideju, ka
pircgjs var lauzt (izbeigt) ligumu tikai tad, ja neatbilstiba ir pietickami nopietna. [16] Tacu Sis
ierobezojums ir piemérojams tikai precém, kas ir pienemtas [17], tadgjadi precu pienemsanu vai
pienemsanas atcelSanu padarot par svarigakajiem elementiem. Pirms ir notikusi precu pienemsana, ir
piemérojams ta sauktais “perfect tender” [18] noteikums, kas lauj pirc€jam nepienemt preces, ja tas
jebkada veida neatbilst ligumam. Tacu p&d&jo desmitgazu laika “perfect tender” noteikums pats par
sevi ir bijis paklauts vairakam ierobezojosam modifikacijam. Ta, piem&ram, Precu tirdzniecibas
likuma (Sale of Goods Act) 15.A pants, kas icklauts saskana ar 1994. gada Precu tirdzniecibas un
piegades likumu (Sale and Supply of Goods Acts 1994), paredz, ka, ja pircjs nav patérétajs, tad
parkapums nav uzskatams par noteikumu parkapumu, ja tas ir tik nenozimigs, ka biitu nesapratigi, ja
pirc€js nepienemtu preces. Lidzigi, dazas ASV tiesas ir ierobezojusas “perfect tender” noteikumu,
piemgrojot labas ticibas principu [19], it ipasi lietas, kuras pardevgjs ir vargjis piedavat taisnigu un
efektivu risinajumu [20] saskana ar UCC 2-508 pantu. [21]

3. Izstrades vesture

3.1 Jau ULIS [22] 10. panta bija iestradats biitiska liguma parkapuma pamatjédziens, un CISG
izstrades laika tas netika apspriests. ST jédziena mérkis predu piedavajuma vai neatbilstodu precu
piegades gadijuma bija noverst to, ka preces tiktu atdotas atpakal, kas savukart raditu ievérojamu
ekonomisku kaitgjumu.

3.2 Lai gan Iiguma butiska parkapuma jédziens pats par sevi netika apspriests, priekSnoteikumi, lai
liguma parkapumu atzitu par bitisku, un nepiecieSamiba lauzt Iigumu tika apspriesti lidz Vines
Konferencei. Beigas tika nolemts, ka parkapuma nopietnibu vajadzétu noteikt, ievérojot apsolijuma
némgéja intereses, kas noraditas un aprakstitas liguma. [23] Attieciba uz liguma lausanu CISG
neparprotami novirzas no ULIS. Saskana ar ULIS 44. panta otro dalu pircgjs var noteikt papildu
terminu jebkadu parkapumu novérSanai situacijas, kad preCu neatbilstiba vai ar1 atbilstoSu precu
piegades kavesanas vel nebiitu uzskatama par biitisku liguma parkapumu saskana ar ULIS 43. pantu.
Sada bezjedziga “Nachfrist” mehanisma izmanto$ana vienmér lava pircgjam lauzt ligumu,
neskatoties uz to, cik butiski ir bijusi sakotngjo saistibu izpildes trukumi. Savukart CISG 49. panta
pirmas dalas “b” punkts ierobezo pirc€ja tiesibas noteikt papildu terminu tikai situacijas, kad preces
nav piegadatas, tadgjadi izsleédzot iesp&ju noteikt papildu terminu precu neatbilstibas gadijuma. [24]
Taja paSa laika art saskana ar CISG liguma noteikumi attieciba uz saistibu izpildes laiku vienmeér
janem vera, vertgjot, vai ir butisks liguma parkapums. [25]



3.3 CISG veésture skaidri parada, ka nepastav ekvivalents originalajam Anglo-Amerikas tiesibas
pastavosajam “perfect tender” noteikumam. Lai gan ta teksts var€tu tikt parprasts [26], CISG 86.
pants pats par sevi nedod pircéjam visparigu tiesibu noraidit jebkuru neatbilsto$u prec¢u piedavajumu.
[27] Saskana ar CISG $ada tiesiba ir iesp&jama vien atseviskas situacijas — CISG 52. pants lauj
pirc€jam atteikties pienemt piegadi tikai tad, ja pardevéjs piegada preci pirms noteikta datuma vai ari
ja pardevéjs piegada lielaku preces daudzumu, neka ir paredzets liguma. Visos pargjos neatbilstosa
piedavajuma gadijumos biitiska liguma parkapuma esamiba ir priekSnoteikums, lai varétu atteikties
pienemt preci.

4. Interpretacija
a) Visparigas piezimes

4.1 Biutisks liguma parkapums, kad dod tiesibas pirc€jam vienpusgji lauzt ligumu vai ari prasit precu
aizvietoSanu, paredz, ka trikumu esamiba pirc€jam ir loti biitiska. Apsverot liguma lausanu, janem
vera, vai var prasit no pircgja, lai tas preces patur€tu, jo pirc€js var tikt pienacigi kompenséts, vai nu
sanemot zaud&umu atlidzibu, vai ari prec€m tiek samazinata cena. Pirc€jam nodarita kaitgjuma
butiskums var tikt noteikts, ieverojot noslégta liguma noteikumus, mérki, ka de| preces tika pirktas,
un, visbeidzot, apsverot jautajumu, vai ir iesp&jams noverst trilkumus. Jebkura gadijuma pienacigi
jaapsver arT jautajums par laiku.

aa) Liguma noteikumi

4.2 Pirmkart un galvenokart, pusém ir tiesibas noteikt, ko tas uzskata par butiskako liguma. [28] Tas,
vai puSu vienoSanas ir biitiska [igumam vai ne, ir interpretacijas jautajums saskana ar CISG 8. pantu.
Vairakas tiesas ir [émusas, ka butisks Iiguma parkapums ir konstatgjams, ja puses bija neparprotami
vienojusas par konkrétam precu ipasibam, pieméram, nesaldinatas abolu sulas koncentrats [29],
aluminija rulla biezums [30] vai arT sojas proteina produkts, kas nav genétiski modificéts [31]. Ja
puses rikojas atbilstoSi [noslégta liguma noteikumiem], pardevéjam nav iesp&jams iebilst, ka
pardevejs nevargja paredzet pirc€jam nodarito kait€jumu, ja preces neatbilst $adam neparprotamam
prasibam.

bb) Merkis, ka dél preces tika pirktas

4.3 Ja liguma nav paredzets, kas uzskatams par bitisku liguma parkapumu, viens no centralajiem
jautajumiem ir, kadam meérkim preces tika pirktas. Situacijas, kad pirc€js pats vélas lietot preces,
piem@ram, apstrades tehnika, globusi marketinga nolukiem [32] vai arT kompresori, kas paredzeti
lieto$anai gaisa kondicionieros [33], parasti tas, vai preces varétu pardot talak kaut vai par samazinatu
cenu, nevar but izSkiroSs faktors. Drizak izSkiro$s faktors ir tas, vai preces ir neatbilstoSas tam
lietoSanas mérkim, kadu paredzgjis to pirc€js. Taja pasa laika japiever§ uzmaniba jautajumam, vai
pircgjs var lietot preces vai arT izmantot tas citadi bez nesamerigam izmaksam. [34] Ja pircgjs darbojas
talakpardoSanas biznesa, jautajums par iesp€ju preces pardot talak kliist aktuals. Ja preces vispar nav
iesp&jams pardot talak, piemeram, partikas produkti neatbilst nacionalajiem veselibas noteikumiem
[35], ir konstat&jams butisks Iiguma parkapums. Pat ja precu defekti neietekmé iesp&ju preces pardot
talak, nevar apgalvot, ka nekad nevarétu konstatét biitisku liguma parkapumu. Sada situacija
jautajums ir, vai no individuala pirc§ja biutu sapratigi prasit pardot preces talak pirc€ja
uznémejdarbibas ietvaros. [36] Vairumtirgotajam, kuram ir plasa pieeja tirgiem attiecigaja biznesa
nozaré, ir vairak iesp&ju pardot preces ka mazumtirgotajam. NO mazumtirgotaja nebiitu sapratigi
prasit, lai tas pardotu preces par samazinatu cenu, ja, to darot, visticamak tiktu sabojata vina
reputacija. [37] Nosakot $adas varbiitibas iesp&jamibu, jaieveéro tirgotaja specifiska klientu
mérkauditorija. [38] Visos $ados gadijumos pienacigi jaizverteé pardevéja iesp&ja pasam pardot
preces, tad€jadi lidzsvarojot pirc€ja un pardeveja iesp&jas un intereses.



cc) lesp€ja salabot preces vai tas aizstat

4.4 Lai gan preces defekta objektiva biitiba vienméer ir nepiecieSams nosacijums, lai konstatetu liguma
butisku parkapumu, tas ne vienmeér biis pietickami. Gadijumos, kad pardevejs var noverst precu
neatbilstibu, pieméram, salabojot preces [39] vai aizstajot preces, vai piegadajot trikstosas preces
[40] bez nesamérigas kavé$anas vai pirc€jam nesamérigam neértibam, uzreiz nav konstatéjams
biitisks liguma parkapums. [41] Sadas situacijas pienacigi jaizvérte mérkis, ka dél pirc&jam preces ir
nepiecieSamas. Ja laiciga atbilstoSu precu piegade ir butiska saskana ar ligumu, precu labosana vai
aizvietoSana parasti raditu nesamérigu kavésanos. [42] Izvertgjot $adu nesamérigumu, japiemero tie
pasi kritériji, kas izmantojami, izvertgjot novelotu piegadi, proti, vai termina — vai nu konkréta datuma
vai arT laika posma — parsniegSana biitu uzskatama par biitisku liguma parkapumu. Turklat no pircgja
nevar sagaidit, ka tas akceptCtu pardévéja méginajumus labot situaciju, ja pusu savstarp&ja uzticiba,
uz kuras balstas ligums, ir sabojata, pieméram, pardevéja maldinosas uzvedibas d&l. [43] Ja pardevéjs
atsakas novérst defektu [44], vienkar$i nereage vai ari defektu, pat piem&rojot samérigu daudzumu
méginajumu, nav iesp&jams noverst sapratiga laika [45], tad uzskatams, ka ir konstatéjams biitisks
liguma parkapums. [46]

4.5 Ja pastav situacija, kura pircgjs ir labaka pozicija neka pardevgjs, lai pats vai kada tresa persona
salabotu preces vai lai nopirktu triksto$as dalas [47], vai ard, ja ir iztrikums precu daudzuma, - lai
nopirktu trikstoSo pre€u daudzumu, pirc€jam ir pienakums to darit, un pirc€js nevar pazinot par
liguma lausanu bitiska liguma parkapuma dgl.

dd) Papildu izmaksas vai neértibas, kas rodas liguma lausanas dél

4.6 Var tikt diskutéts par to, vai fakts, ka preces joprojam atrodas pardevgja telpas (piem&ram,
piegades saskana ar EXW gadijuma vai arf, ja pircgjs atklaj neatbilstibu pirms precu nosiitiSanas) vai
ar1 tiek uzglabatas noliktava, ietekme biitiska liguma parkapuma biitibu, jo liguma lausanas gadijuma
preces nebiitu jatransporté atpakal pardevéjam. Ideja, ka biutu janoveérS komerciali nesamérigas
1zmaksas par precu transportéSanu, varétu veicinat to, ka tiek pazeminatas liguma lausSanas prasibas.
Taja pasa laika, pat ja pardev€jam nav jatransport€ preces atpakal, vinpam var€tu biit jasedz precu
glabasanas izmaksas, kas varStu parsniegt transportéSanas izmaksas. [48] Turklat gadijumos, kad
preces jau ir nosititas, tds ne vienmer jatransporteé atpakal pardevéjam, ja pircgjs lauz ligumu.
Pardevéjs tas varétu novirzit pie kada cita pirc€ja vai ari varétu tas pardot vieta, kur tas atrodas. Lidz
ar to, novertgjot izmaksas, kadas liguma lauSana raditu pardevé&jam, biitu nepiecieSams lemt par
pieeju, kas nav atkariga no precu atraSanas vietas. Tas savukart varétu radit neparedzamus rezultatus.

b) Neatbilstosi dokumenti®

4.7 Vispirms ir jaizSkir divas situacijas. Pirmkart, ar pirkuma ligumu parasti ir saistiti dazadi
dokumenti, piem&ram, apdroSinasanas polises, precu izcelsmes sertifikati, pre€u parbaudes sertifikati,
atmuitosanas dokumenti utt. Otrkart, pirkuma ligums var paredzét, ka precu piegade notiek, nododot
ipaSumtiesibu dokumentus, pieméram, konosamentus. Citi dokumenti, ka, pieméram, ostu orderi,
noliktavu rékini vai arT to elektroniskie ekvivalenti, art varétu tikt prasiti.

aa) Pavadosie dokumenti
4.8 Situacijas ar pavadosajiem dokumentiem jautajums par to, vai pirc€js var lauzt ligumu, jarisina,

piemérojot visparigos Konvencijas mehanismus, kas paredzgti, nosakot butisku Iiguma parkapumu.
[49]

5 Tulkotajas piezime — originalaja teksta anglu valoda §1 apak$nodala apziméta ar “c”, lai gan saskana ar Viedokla sakuma
noradito struktiiru tai biitu jabut “b”.



4.9 Ja dokumenti ir piegadati, bet tie neatbilst Iiguma noraditajam, $ada situacija jauzskata par
kvalitates trilkumu. Lidz ar to sakotngji iz8kiroSs ir tas, vai neatbilstoSie dokumenti ierobezo pirc€ja
iesp€jas lietot preces saskana ar pircgja planiem, piemé&ram, tas pardot talak. Ja ne, tad nevar uzskatit,
ka biitu konstat€jams biitisks liguma parkapums. Ja pirc€ja iesp€jas ir ierobezotas, So trikumu
nopietniba ir atkariga no ta, vai pirc€js joprojam var lietot preces sapratiga veida, pat ja dokumenti ir
neatbilstos$i, vai ari, ja pircgjs nevar lietot preces, vai dokumentu trilkumus pardev€jam vai pasam
pircgjam ir iesp&jams laicigi noverst. [50]

4.10 Ja iztrukst pavadosie dokumenti, tad $ada situacija ir uzskatama par kvantitativu trikumu, un ta
nav lidzvertiga situacijai, kad preces nav vispar piegadatas. Tas nozime, ka ari sada gadijuma,
nosakot, vai konstat&jams bitisks liguma parkapums, jaievéro katras lietas individualie fakti, Iidz ar
to laujot pircgjam lauzt ligumu tikai saskana ar CISG 49. panta pirmas dalas “a” punktu; CISG 49.
panta pirmas dalas “b” punkts nav piem&rojams.

bb) Dokumentarie pirkumi

4.11 Musdienas lielakaja dala starptautisko precu pirkuma-pardevuma ligumu ir ieklauti
Starptautiskas tirdzniecibas kameras (ICC) noteikumi (Incoterms). Vairakas tiesas, ka ari tiesibu
zinatnieki uzskata, ka tie ir kluvusi par starptautiskas tirdzniecibas parazu CISG 9. panta otras dalas
nozimg, tadgjadi papildinot Konvencijas normas. [51] Iznemot EXW, visi pargjie Incoterms 2000
noteikumi paredz pardev&ja pienakumu piegadat vai ari palidz&t pirc€jam iegiit noteiktus
TpaSumtiesibu dokumentus. [52] Tadgjadi visi $adi ligumi var tikt uzskatit par dokumentaro pirkumu
ligumiem.

4.12 Saskana ar CISG 1. panta pirmo dalu Konvencija ir piem&rojama precu pirkuma-pardevuma
ligumiem. Nevar biit Saubu, ka Konvencija ir piemérojama ar1 dokumentariem pirkumiem, “lai gan
dazas tiesibu sist€émas §adi pirkumi varétu tikt uzskatiti par komercdokumentu pirkumiem” [53]. Tas
attiecas arl uz ta sauktajiem “k&des darfjumiem” (“string transactions™), tas ir, darjjumiem, kuros
dokumenti tiek pardoti un nodoti vairakas reizes, 1idz pedgjais pircgjs pienem precu fizisku piegadi.
[54]

4.13 Dokumentaro pirkumu ligumos “tiru” (“clean”) dokumentu piedavajums ir batisks ligumam.
Lidz ar to B8 punkts visos Incoterms 2000 (iznemot EXW) nodroSina, ka pirc€jam ir pienakums
pienemt parvadajuma dokumentu un/vai citus piegades pieradijumus saskana ar pardevéja
pienakumiem. Tas paredz, ka pirc€jam ir tiesibas noraidit jebkuru neatbilstoSu dokumentu
piedavajumu neatkarigi no precu atbilstibas vai neatbilstibas ligumam. [55]

414 Taja paSa laika pardev€js var novérst jebkadus trukumus dokumentos. Ja, piem&ram,
konosaments “nav kartiba” (“unclean”) tapéc, ka taja ir norades uz pre¢u vai to iepakojumu
bojajumiem, pardevejs var piedavat jaunu konosamentu, kas attiecas uz citam precé€m, kura nebiitu
noraditi $adi trikumi. Ja konosamenta noradits novélots precu iekrauSanas datums, pardevéjs ta
rezultata var pardot preces, kas atrodas cela (“afloat”), lai gan tas tika iekrautas laikus, un piedavat
pirc€jam attiecigu konosamentu, kas paredz€ts attiecigajam precém. Taja pasa laika tas ir iesp&jams
tikai tad, ja tas nerada pirc€jam nesapratigas neértibas vai arl kavéSanos, kas neblitu samériga ar
liguma noteikta izpildes laika nozimigumu. [56]

4.15 Lielakaja dala starptautisko precu pirkuma-pardevuma ligumu puses paredz, ka pirkuma maksa
jamaksa, izmantojot akreditivu, ieskaitot rezerves akreditivu. [57] Sada gadfjuma parasti
piemérojams UCP 500 [58] vai nu saskana ar tieSu atsauci, vai ari, ka biezi notiek, ka starptautisku
tirdzniecibas parazu [59] CISG 9. panta otras dalas nozimé. [60]



4.16 UCP 500 20. pants un turpmakie panti detalizéti paredz, kados apstaklos dokumentus var
akceptet ka kartigus un kados gadijumos tos var noraidit. Jaievéro, ka Sis jautajums attiecas uz
attiecibam starp pardev&ju un banku, kas netiek apskatitas $aja Viedokli. Var vienigi noradit, ka
pirkuma maksas samaksa, izmantojot akreditivu, pati par sevi neietekmé iesp&jamibu, ka pircgjs
lauzis ligumu neatbilstoSu dokumentu dgl.

c) Izejvielu tirdznieciba

4.17 Tajos izejvielu tirgus sektoros, kuros keédes darijumi preval€ un/vai cenas ietekme ievérojamas
svarstibas [61], japiem&ro speciali standarti, lai noteiktu, vai pastav batisks liguma parkapums. Sajos
gadijumos precu laiciga piegade, nododot kartigus dokumentus, kas var tikt pardotas talak normalas
uznémgjdarbibas ietvaros, vienmér ir ligumam bitiska. [62] Ja puses liguma noteikumos $o nav
noteikusSas ka svarigu, to var izsecinat no apstakliem, interpretgjot ligumu saskana ar CISG 8. panta
otro un treso dalu. [63] Ta rezultata izejvielu tirdznieciba praks€ parasti neeksisté iesp&ja pardevéjam
noverst trikumus dokumentos. Lidz ar to Saja specifiskaja nozar€ risinajums, ko piedava CISG, ir
saméra lidzigs tam, ko piedava “perfect tender” noteikums. Taja pasa laika pédg&jais pircgjs, kur$
faktiski pienem preces, nevar lauzt ligumu, tikai atsaucoties uz dokumentu neatbilstibu.

d) Pircéja tiesibas aizturét izpildijumu

4.18 Nedokumentaru pirkumu (“non-documentary sales’) gadijumos, ja pirkto precu neatbilstiba nav
atzistama par butisku Iiguma parkapumu, visparigs noteikums ir tads, ka pircgjam ir japienem preces,
jo saskana ar CISG 49. panta pirmas dalas “a” punktu nepastav tiesibas lauzt l[igumu. Taja pasa laika
§ada situacija var runat par tiesibu aizturét izpildijumu, kas biitu neatkariga no parastajiem tiesiskas
aizsardzibas lidzekliem. Pircgjs var vismaz uz laiku atteikt maksajumu un pat apturét savu pienakumu
pienemt piegadi, kamér pircgjs izlemj par savam turpmakajam darbibam. [64]

4.19 CISG vairakas normas atzist tiesibu aizturét saistibu izpildi. CISG 58. pants ietver principu
“maksajums pret piegadi” ka vienlaicigu nosacijumu. Saskana ar CISG 71. pantu puse var apturét
savu saistibu izpildi, ja nav parliecibas, ka otra puse 1zpildis savas saistibas. Tapat ar1 CISG 81. panta
otras dalas otrais teikums, 85. panta otrais teikums un 86. panta pirmas dalas otrais teikums satur
tiesibas aizturét saistibu izpildi. Domingjosa literatira par So jautajumu no iepriek§ minétajam
normam ir izvirzijusi principu, kas paredz tiesibas aizturét saistibu izpildijumu saskana ar CISG 7.
panta otro dalu. [65]

4.20 Ka §ts visparigas tiesibas sakotng&jas sekas pircgjs var aizturét pirkuma maksas samaksu, tacu So
tiesibu jaierobezo neatbilstibas un sagaidama kait€juma apméram. Ja nav tik viegli noteikt
neatbilstibas apmeru, pirc€jam jadod tiesiba aizturét pilnu pirkuma maksu uz sapratigu laiku, kas
nepiecieSams, lai parbauditu preces un noteiktu sagaidama kaitéjuma apmeéru.

4.21 Papildus iespéjai aizturét pirkuma maksu vispariga tiesiba aizturet saistibu izpildi lauj pirc€jam
uz sapratigu laiku apturét vina pienakumu pienemt piegadi CISG 53. un 60. panta izpratng. [66] Tas
nenozimé, ka pirc€jam nav pienakuma fiziski parpemt preces un tas saglabat saskana ar CISG 86.
pantu. Praktiskas sekas pircgja tiesibai atteikt pienemt piegadi ir svarigas tikai tad, kad preces
nozaud@Sanas risks v€l nav pargajis no pardevéja uz pircgju saskana ar CISG 67. un 68. pantu.
Saskana ar CISG 69. panta pirmo dalu risks pariet, kad pircgjs parnem preces, kas precu pienemsanas
nozimé norada uz to, ka pircgjs preces akceptg.
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CISG Konsultativa padome ir privata iniciativa, kuru atbalsta Peisa Universitates Tiesibu
skolas (Pace University School of Law) Starptautisko komerctiesibu institiits (Institute of
International Commercial Law) un Karalienes Mérijas Londonas Universitates (Queen Mary,
University of London) Komerctiesibu izpétes centrs (Centre for Commercial Law Studies).
CISG Konsultativas padomes mérkis ir atbalstit izpratni par ANO Konvenciju par
starptautiskajiem precu pirkuma-pardevuma ligumiem (CISG) un veicinat CISG vienveidigu
interpretaciju.

. This opinion is a response to a request by the Chair of the International Sales Committee of

the International Law and Practice Section of the New York State Bar Association. The
question referred to the Council was: "Under what circumstances may the buyer avoid the
contract under Article 49 CISG in case of a non- conforming tender? If the parties to a contract
do not derogate from or vary the effect of any of the provisions of the CISG, are there
circumstances in which the CISG would permit avoidance if the goods or the tender of
delivery fail in any respect to conform to the contract.” This opinion is focusing on the most
important issues of non-conforming tender, namely non-conforming goods and documents.
The rapporteur gratefully acknowledges lic. iur. Benjamin K. Leisinger for his assistance in
the preparation of this opinion.

Cf. SCHLECHTRIEM, Subsequent Performance and Delivery Deadlines -- Avoidance of
CISG Sales Contracts Due to Non-conformity of the Goods, at I. Avoiding a Contract on
Account of Non-Conformity with Tendered Goods, p. 1 et seq., online at <http://www.cisg-
online.ch/cisg/Schlechtriem- Pacelnt'ILRev.pdf>.

See ICC- Publication No. 560 ED.

See A8 of the respective clauses.

See B8 of the respective clauses.

This may be done, firstly, by express reference. Furthermore, there is a tendency among courts
and scholarly opinions that such rules amount to usages in international trade within the
meaning of Art 9(2) CISG. See WITZ/SALGER/LORENZ/W. Witz, International
Einheitliches Kaufrecht, Heidelberg 2000, Art 9 para 14; ITALY, Marc Rich & Co. A.G. v.
Iritecna S.p.A., Corte d'appello di Genova, 24 March 1995, CISG-online 315; ARGENTINA,
Elastar Sacifia v. Bettcher Industries, Inc., Juzgado Nacional de Primera Instancia en lo
Comercial, 20 May 1991, CISG-online 461; UNITED STATES, St. Paul Ins. Co. v.
Neuromed Med. Sys., US District Court (S.D.N.Y.), 26 March 2002, CISG-online 615;
UNITED STATES, BP International, Ltd. and BP Exploration & Oil, Inc., Plaintiffs-
Appellants v. Empressa Estatal Petroleos de Ecuador, et al., Defendants, Empresa Estatal
Petroleos de Ecuador and Saybolt, Inc., Defendants- Appellees, US Court of Appeals (5th
Circuit), 11 June 2003, CISG-online 730. More differentiated: Bridge, The International Sale
of Goods, Oxford 1999, at 2.48 and 2.49; SCHLECHTRIEM/SCHWENZER/Schmidt-
Kessel, Commentary on the UN Convention on the International Sale of Goods (CISG), 2nd
ed., Oxford 2005, Art 9 para 26.

Domestic legal systems use many different notions, such as termination, nullification,
repudiation, cancellation, rescission or avoidance. This opinion always uses the expression
"avoidance™ as this reflects the terminology of the CISG, see, e.g., in Arts 49, 75, 76(1) CISG.
Cf. Germany: former § 462 Burgerliches Gesetzbuch (BGB) (in force until 31 December
2001); France: Art 1644 Code Civil; Switzerland: Art 205 Code of Obligations. But see
Austria: Art 932 Allgemeines Biirgerliches Gesetzbuch (ABGB), only giving a right to avoid
the contract in cases where repair is not feasible and a proper use is not possible. For details
see Rabel, Recht des Warenkaufs, Volume 2, Tiibingen 1958, p. 232 et seq.

6 Tulkotajas piezime — atsauces, sakot no otras, ir saglabatas originalvaloda.
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20.

SCHULDRECHTSMODERNISIERUNGSGESETZ of 26 November 2001, in force since 1
January 2002, § 323 BGB.

See Section 39 Norwegian Sale of Goods Act 1988
<http://www.jus.uio.no/Im/norway.sog.act.1988/doc#116>; Section 39 Finnish Sale of Goods
Act 1987 <http://www.finlex.fi/pdf/saadkaan/E9870355.PDF>; Section 39 Swedish Sale of
Goods Act 1990. For details see KJELLAND, Das neue Recht der nordischen Lénder im
Vergleich mit dem Wiener Kaufrecht (CISG) und dem deutschen Kaufrecht, Aachen 2000.
See Art 6:265 Burgerlijk Wethoek.

See Article 7.3.1 UNIDROIT Principles of International Commercial Contracts 2004.

See Article 4.303 Principles of European Contract Law.

Under English Law, avoidance depends upon the question whether there was a breach of
condition or a mere breach of warranty. See for the distinction between "condition” and
"warranty": Cehave N.V. v. Bremer Handelsgesellschaft m.b.H. (The Hansa Nord), 1 Q.B. 44
(C. A)), 1976; see also s. 11, s. 14 and s. 15A of the Sale of Goods Act 1994. According to §
2-608(1) Uniform Commercial Code (UCC), the buyer may revoke acceptance if acceptance
of a lot or commercial unit whose non-conformity substantially impairs its value to the buyer
if the buyer has accepted it. For an overview of the system of avoidance in common law
systems in general see Treitel, Remedies for Breach of Contract, Oxford 1988, Sections 259,
260.

Under English law, in's. 35(1) Sale of Goods Act as amended by the Sale and Supply of Goods
Act 1994, it is laid down that the buyer is deemed to have accepted the goods when he
intimates to the seller that he has accepted them, or when the goods have been delivered to
him and he does any act in relation to them which is inconsistent with the ownership of the
seller. For details see Benjamin's Sale of Goods, 6th ed., London 2002, 12-044 et seq. In the
UCC, acceptance is dealt with in § 2-606. Acceptance occurs in three different ways:
according to 8 2-606(1)(a) UCC, the first possibility is that the buyer, after a reasonable
possibility to inspect the goods, signifies to the seller that the goods are conforming or that he
will take or retain them in spite of their non-conformity. Pursuant to 8 2-606(1)(b) UCC,
acceptance also occurs, if the buyer fails to make effective rejection after the buyer had a
reasonable opportunity to inspect the goods. Finally, acceptance occurs if, according to 8§ 2-
606(1)(c) UCC, "the buyer does any act inconsistent with the seller's ownership". Here, the
buyer's knowledge and behavior is decisive; for illustrations see WHITE/SUMMERS,
Uniform Commercial Code, 5th ed., St. Paul 2000, § 8-2.

See § 2-601(a) UCC, s. 35 Sale of Goods Act 1994.

See § 1-203 UCC. See also Treitel who points out, "[t]his so-called perfect tender rule
[particularly as recited in UCC 2-601] at first sight gives rise to a very wide power to terminate
regardless of the seriousness of the nonconformity. But the appearance is deceptive as the
requirement of seriousness is re-introduced by a number of other provisions which must be
read together with UCC 2-601." Treitel, op. cit. (footnote 16) Section 269. For other relevant
provisions of the UCC, see ALBERT H. KRITZER, Guide to Practical Applications of the
CISG, Deventer/Boston 1990, Suppl. 4 (February 1993), p. 206.

Such a cure can be the delivery of conforming replacement goods, repair or even price
adjustments sufficient to compensate the buyer and reduction in the price. See for replacement
goods: T.W. Qil, Inc. v. Consolidated Edison Co., US Court of Appeals (N.Y.), 15 December
1982, 1982 N.Y. LEXIS 3846; DEL DUCA/GUTTMAN/SQUILLANTE, Problems and
materials on sales under the Uniform Commercial Code and the Convention on International
Sale of Goods, Cincinnati 1993, p. 359; Calamari & Perillo, Contracts, 3rd ed., St. Paul 1988,
8 11-20, p. 468. See for repair: Wilson v. Scampoli, US Court of Appeals (D.C.), 2 May 1967,
1967 D.C. App. LEXIS 156. For price adjustments and reduction: WHITE/SUMMERS, op.
cit. (footnote 17), § 8-6, p. 338; Oral-X Corp. v. Farnam Cos., Inc., US Court of Appeals (10th
Circuit), 26 April 1991, 1991 U.S. App. LEXIS 7377.
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In the course of the recent revision of the UCC there have also been discussions in the Study
Group as to whether to replace the perfect tender rule with the requirement that would permit
rejection only if a non-conformity "substantially impairs the value of the performance to the
buyer”, see the draft of 8§ 2-501 UCC as of July 1996
<http://www.law.upenn.edu/bll/ulc/ucc2/ucc2sale.pdf>. However, ultimately a majority of
the Study Group recommended that the perfect tender rule be maintained as the standard, see
§ 2-601 UCC Draft 2002. For the whole discussion see: Lawrence, Symposium: The Revision
of Article 2 of the Uniform Commercial Code: Appropriate Standards for a Buyer's Refusal
to Keep Goods Tendered by a Seller, 35 Wm and Mary L. Rev. 1635, 1637 et seq. (1994).
Uniform Law on  the International ~ Sale  of  Goods, online at
<http://www.unidroit.org/english/conventions/c-ulis.htm>,

Cf. O.R. p. 295 et seq., p. 300; SCHLECHTRIEM/SCHWENZER/Schlechtriem, op. cit.
(footnote 8), Art 25 para 2.

During the drafting of the CISG, a number of attempts were made to reintroduce the "time
element”. See O.R., p. 354 et seq.

Cf. SCHLECHTRIEM, op. cit. (footnote 4), p. 6.

Art 86(1): "If the buyer has received the goods and intends to exercise any right under the
contract or this Convention to reject them, [...]". Art 86(2):"If goods dispatched to the buyer
have been placed at his disposal at their destination and he exercises the right to reject them,
[.]"

See O.R., p. 399.

This would amount to a "condition” in English legal terminology. See also the notion of
"Zusicherung" under former 8§ 459(2), 463 BGB (in force until 31 December 2001) or the
"dicta et promissa” in Roman sales law, see Rabel, op. cit. (footnote 10), p. 132 et seq.

See GERMANY, OLG Stuttgart, 12 March 2001, CISG-online 841.

See CIETAC (China International Economic and Trade Arbitration Commission), 30 October
1991, CISG-online 842.

See SWITZERLAND, Appellationsgericht Basel-Stadt, 22 August 2003, CISG-online 943.
See GERMANY, LG Miinchen, 27 February 2002, CISG-online 654.

See UNITED STATES, Delchi Carrier, S.p.A. v. Rotorex Corp., US Court of Appeals (2nd
Circuit), 6 December 1996, CISG-online 140.

See ICC International Court of Arbitration, 7754 of 1995, CISG-online 843; GERMANY,
OLG Stuttgart, 12 March 2001, CISG-online 841. But see: GERMANY, LG Minchen, 27
February 2002, CISG- online 654, globes still could be used for advertising even though they
were not able to rotate.

See GERMANY, LG Ellwangen, 21 August 1995, CISG-online 279; ICC International Court
of Arbitration, 8128 of 1995, CISG-online 526; SWITZERLAND, Appellationsgericht Basel-
Stadt, 22 August 2003, CISG-online 943; GERMANY, BGH, 2 March 2005, CISG-online
999, in this case, however, avoidance was not declared, but the court granted a price reduction
to zero. But see: GERMANY, BGH, 8 March 1995, CISG-online 144, mussels still good for
consumption because there was no health risk.

See GERMANY, OLG Frankfurt a.M., 18 January 1994, CISG-online 123, the burden of
proof that resale is not possible lies on the buyer; GERMANY, OLG Stuttgart, 12 March
2001, CISG-online 841.

See GERMANY, LG Landshut, 5 April 1995, CISG-online 193, clothes; GERMANY, Hans.
OLG Hamburg, 26 November 1999, CISG-online 515, jeans; GERMANY, OLG Kaln, 14
October 2002, CISG- online 709, designer clothes. See also: GERMANY, OLG Oldenburg,
1 February 1995, CISG-online 253, limited circle of interested sub-buyers would only buy the
goods at a discount of 50%.

See GERMANY, OLG Kaln, 14 October 2002, CISG-online 709, buyers of designer clothes
have higher standards.
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See SWITZERLAND, Handelsgericht des Kantons Aargau, 5 November 2002, CISG-online
715.

See GERMANY, LG Kadln, 16 November 1995, CISG-online 265.

Cf. SCHLECHTRIEM/SCHWENZER/Schlechtriem, op. cit. (footnote 8), Art 25 para 20.
All Incoterms 2000 clauses in A4 call for delivery "on the date or within the period agreed for
delivery". One German Court, Hans. OLG Hamburg, 28 February 1997, CISG-online 261,
has argued that a C.1.F. contract has to be understood as a fixed term contract. But see: ICC
International Court of Arbitration, 7645 of 1995, CISG-online 844, the Incoterms clauses
C.F.R. do not, however, specify that abiding to the time limit is an obligation of especially
essential importance.

See obiter, GERMANY, BGH, 3 April 1996, CISG-online 135, BGHZ 132, 290 et seq.

See GERMANY, LG Berlin, 15 September 1994, CISG-online 399.

See GERMANY, LG Oldenburg, 6 July 1994, CISG-online 274; UNITED STATES, Delchi
Carrier, S.p.A. v. Rotorex Corp., US Court of Appeals (2nd Circuit), 6 December 1996, CISG-
online 140.

For a thorough discussion of the dogmatic controversy considering the relationship between
Art49(1)(a) CISG and Art 48(1) CISG see: SCHLECHTRIEM/SCHWENZER/Schlechtriem,
op. cit. (footnote 8), Art 25 para 20; Fountoulakis, Das Verhéltnis von Nacherfullungsrecht
des Verkaufers und Vertragsaufhebungsrecht des Kaufers im UN-Kaufrecht, Internationales
Handelsrecht (IHR) 2003, p. 160 et seq.

See GERMANY, LG Heidelberg, 3 July 1992, CISG-online 38.

See CIETAC (China International Economic and Trade Arbitration Commission), 6 June
1991, CISG- online 845, transport costs of US $1,750 and storage costs for a period of three
years approximately US $17,000.

See GERMANY, BGH, 3 April 1996, CISG-online 135, BGHZ 132, 290 et seq.

See for example: GERMANY, BGH, 3 April 1996, CISG-online 135, BGHZ 132, 290 et seq.
In this case, seller provided for a non-conforming certificate of origin and a non-conforming
certificate of analysis. The court held that the seller could easily get a new certificate of origin
from the local Chamber of Commerce and that the certificate made by buyer’s expert was a
valid new certificate of analysis.

For references see supra (footnote 8).

See the provision A8 of the respective clauses.

See SECRETARIAT COMMENTARY, O.R., p. 16, Art 2 para 8.

See the thorough discussion of this question by: SCHLECHTRIEM, Interpretation, gap-filling
and further development of the UN Sales Convention, at <http://www.cisg-
online.ch/cisg/publications.html>, text accompanying footnotes 15-24.

See ibid, at 11.5.c)cc).

For a thorough discussion of this question, see above para. 4.4.

See SCHUTZE, Das Dokumentenakkreditiv im Internationalen Handelsverkehr, 5th ed.,
Heidelberg

1999, p. 26; also see ICC Homepage:

<http://www.iccwbo.org/home/documentary_credits/documentary_credits.asp>.

Cf. 1993 Revision, ICC- Publication NO. 500.

See for a list of countries that have acknowledged collectively and banks in other countries
which also have acknowledged them: Schiitze, op. cit. (footnote 57), Appendix IV, p. 341 et
seq.

See WITZ/SALGER/LORENZ/W. Witz, International Einheitliches Kaufrecht, Heidelberg
2000, Art 60 para 13, ibid, Art 54 para 3.

See for agricultural products: FUHRMANN/GIUCCI, Warenterminbdrsen in Deutschland,
Working Paper 9603, at 2.4, online at: <http://www.uni-
potsdam.de/u/makrooekonomie/docs/9603.htm>. For iron molybdenum: GERMANY, Hans.
OLG Hamburg, 28 February 1997, CISG-online 261: price was 9,70 US $/kg and changed to
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63.
64.
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30 US $/kg. For commodity prices in general, see: MATTHIES/TIMM, World Commodity
Prices 1999-2000, Association d’Instituts Européens de Conjoncture Economique — Working
Group on Commodity Prices, 1999, online at:
<http://www.hwwa.de/Publikationen/Report/1999/Report191.pdf>.

Cf. UNIDROIT Principles 2004, Art 7.3.1, Official Comment 3.b.; Bridge, The Sale of Goods,
Oxford 1997, p. 155; Poole, Textbook on contract law, 7th ed., Oxford 2004, para 7.5.3.2;
SCHLECHTRIEM, op. cit. (footnote 54), at I.1.; Mullis, Termination for Breach of Contract
in C.I.LF. Contracts Under the Vienna Convention and English Law; Is there a Substantial
Difference?, in: LOMNICKA/MORSE (ed.), Contemporary Issues in Commercial Law
(essays in  honor of Prof. A.G. Guest), London 1997, p. 137- 160, at:
<http://www.cisg.law.pace.edu/cisg/biblio/mullis.htm|>.

See SCHLECHTRIEM, op. cit. (footnote 54), at I.1.

SCHLECHTRIEM, op. cit. (footnote 54), at 11.5.a).

See for a thorough discussion: SCHLECHTRIEM, op. cit. 54, at 11.5.; idem, Internationales
UN- Kaufrecht, 2nd ed., Tubingen 2003, at: 42d, 205 et seq., 250;
STAUDINGER/MAGNUS, Wiener UN- Kaufrecht (CISG), Berlin 2005, Art 4 para 74a; W.
Witz, Zuruickbehaltungsrechte im Internationalen Kauf - - Eine praxisorientierte Analyse zur
Durchsetzung des Kaufpreisanspruchs im CISG, in: Schwenzer/Hager (eds.), Festschrift fur
Peter Schlechtriem zum 70. Geburtstag, Tubingen 2003, p. 291, 293 et seq.; for case law see
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