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1. CISG 3. panta pirma un otra dala regulé dazadas situacijas, lai gan sarezgitos darijumos
varétu biit savstarpéja ietekme to interpretacija un piemérosana.
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CISG 3. panta pirma dala: Ligumi precu piegadei, kuras paredzétas izgatavoSanai vai raZoSanai,
tiek uzskatiti par pirkuma — pardevuma ligumiem, ja tikai puse, kura pasiita preces, neuznemas
saistibas piegadat butisku dalu materialu, kuri nepiecieSami tadu preCu izgatavoSanai vai
raZoSanai.

2.

Interpretéjot CISG 3. panta pirmaja dala ietvertos vardus “butiska dala”, primari
jaizmanto “ekonomiskas vertibas” kriterijs. “Svariguma” Kriterijs ir piemeérojams tikai
tad, kad “ekonomisko veértibu” nav iespéjams vai pienemams piemérot, ieverojot lietas
faktiskos apstaklus.

Jédzienu “biitisks” nevajadzetu izteikt kvantitativi, izmantojot iepriek§ noteiktu
vertibu, kas izteikta procentos. To vajadzeétu noteikt, pamatojoties uz visparéju
novertejumu.

Darba vai citu pakalpojumu, kas nepiecieSami precu izgatavoSanai vai raZoSanai,
sniegSana, ir ietverta CISG 3. panta pirmas dala vardoes “izgatavosanai vai raZoSanai”,
un to neregulé CISG 3. panta otra dala.

CISG 3. panta pirmas dalas vardi “materialu, kas nepiecieSami tadu precu raZosanai
vai izgatavoSanai” neietver zim&jumus, tehniskas specifikacijas, tehnologijas vai
formulas, ja vien tie nepalielina puSu piegadato materialu vertibu.

Interpretéjot CISG 3. panta pirmo dalu, nav nozimes, vai preces ir aizstajamas vai
neaizstajamas, standarta vai izgatavotas pec pasutijuma.

CISG 3. panta otrd dala: 8T Konvencija netiek piemérota ligumiem, kuros precu piegadatdjas puses
saistibu dominéjosa dala sastav no darba izpildes vai citu pakalpojumu sniegSanas.

7.

10.

11.

CISG 3. panta otra dala regulé jauktus Iigumus. Tas, vai dazadas precu un pakalpojumu
saistibas ir noteiktas viena jaukta liguma vai vairakos ligumos, ir liguma interpretacijas
jautajums.

Interpretéjot puSu vienoSanas, vera nemamie faktori ieklauj, cita starpa, liguma
nosaukumu un visu saturu, pirkuma maksas struktiiru un katras saistibas nozimigumu,
kuru puses tam pieSkirusas.

Interpretéjot CISG 3. panta otraja dala ietvertos vardus “dominéjos$a dala”, primari
jaizmanto “ekonomiskas vertibas” kriterijs. “Svariguma” Kriterijs ir piemeérojams tikai
tad, kad “ekonomisko veértibu” nav iespéjams vai pienemams piemérot, ieverojot lietas
faktiskos apstaklus.

Jédzienu “dominéjosa dala” nevajadzétu izteikt kvantitativi, izmantojot ieprieks
noteiktu veértibu, kas izteikta procentos. To vajadzétu noteikt, pamatojoties uz vispareju
novertejumu.

CISG 3. panta otraja dala ieklauta varda “saistibu” daudzskaitla formai vajadzetu
prevaléet, neskatoties uz to, ka Konvencijas tekstos arabu un francu valoda ir lietota
vienskaitla forma.

Komentari

1.

IEVADS

1.1. CISG 3. pants ir viena no tam normam, kas nosaka Konvencijas piem&roSanas robezas. Ta

paredz, ka ligumi precu piegadei, kuras paredzetas izgatavoSanai vai raZoSanai, tiek uzskatiti
par pirkuma-pardevuma ligumiem, ja tikai puse, kura pasiita preces, neuznemas saistibas
piegadat butisku dalu materialu, kuri nepiecieSami tadu precu izgatavoSanai vai razoSanai



(CISG 3. panta pirma dala). Saskana ar CISG 3. panta otro dalu Konvencija netiek piemé&rota
ligumiem, kuros precu piegadatajas puses saistibu domin&josa dala sastav no darba izpildes
vai citu pakalpojumu sniegSanas.

1.2. CISG 3. panta pirma un otra dala regulé dazadas situacijas, lai gan sarezgitos darfjumos
varétu but savstarp&ja ietekme to interpretacija un piemé&roSana. Pieméram, ja pirc€ja
piegadatie materiali pasi par sevi nav butiska dala no materialiem, kas nepiecieSami, lai
izgatavotu preces (lidz ar to saskana ar 3. panta pirmo dalu CISG biitu piemérojama), un
pardevé&ja nodroSinatie pakalpojumi, vert&jot tos atseviski, nav domin&josa pakalpojumu dala
jaukta liguma (Iidz ar to saskana ar 3. panta otro dalu CISG tiktu piem&rota ar1 $ai dalai). Taja
pasa laika, pastavot 1pasiem apstakliem, abas komponentes, ja tiktu apvienotas, varétu mainit
kopgjo darfjuma raksturu tik loti, ka tas nevar€tu tikt uzskatits par precu pirkuma-pardevuma
darjjumu, kuru regulé CISG. Tiesa gan, §adas situacijas jaizverté un jakvalifice ne tikai viss
darjjums, bet arl princips, ka, pastavot Saubam, priekSroka dodama Konvencijas
piem&rosanai.

1.3. Precu pirkuma-pardevuma Iigumu nodaliSana no pakalpojumu ligumiem ir loti stridigs
jautajums vairakas nacionalas tiesibu sist€mas, kuras biezi ir sastopama apakSkategorija —
ligumi par pakalpojuma sniegSanu -, kuros viena puse piegada razoSanai nepiecieSamos
materialus otrai pusei (ligumi par pakalpojumiem un materialiem). Lai gan dazadas tiesibu
sistémas gandriz vienoti uzskatitu Iigumu par ligumu par pakalpojuma sniegSanu, ja pirc€js
(ipasnieks) nodrosina visus vai biitisku dalu materialu, ja pardevéjs (uznéméjs) tos nodrosina,
dazadi risinajumi tiek apsverti: preu pirkuma-pardevuma ligumi, ligumi par pakalpojuma
sniegSanu vai pat jaukti ligumi, vai sui generis ligumi.

1.4. Nacionalas tiesibu sistémas atskiras jautajuma par kriterijiem un faktoriem, kas japiemero,
lai kvalificétu ligumu ka precu pirkuma-pardevuma ligumu. Kritériji, kuriem jaseko, ietver,
cita starpa, salidzinagjumu starp saistibu darit un saistibu dot, lietas / pre¢u raksturu
(aizvietojamas / neaizvietojamas, standarta / izgatavotas p&c pasitijuma), iesp&jamas
izmainas produkcija (vai prece ir izgatavota ar individualam ipatnibam), vai preces tika
izgatavotas pirms liguma noslégSanas, vai preces pieder tadai kategorijai preCu, kadas
pardevéjs parasti izgatavo, personas, kura izgatavos preces, prasmes, un visbeidzot
nepiecieSamiba nodot IpaSumtiesibas uz precém. [1]

1.5. Salidzinajuma ar dazadajam pieejam, kas sastopamas nacionalajas tiesibas, Konvencija ir
ietverti divi noSkirSanas kriteriji — “biitiska dala” (CISG 3. panta pirma dala) un “domingjosa
dala” (CISG 3. panta otra dala). Lidz ar to Konvencija par precu pirkuma-pardevuma
ligumiem uzskata ligumus par precu piegadi, kuras izgatavos vai razos pardevejs, izmantojot
materialus, kurus vinam nodroSinas pircgjs, ja pirc€js uznemas piegadat dazus materialus, bet
ne bitisku dalu materialu, kas nepiecieSami precu izgatavosanai vai razoSanai (CISG 3. panta
pirma dala). [2] Savukart saskana ar vairakam nacionalajam tiesibam $adi ligumi netiktu
uzskatiti par precu pirkuma-pardevuma ligumiem. Taja pasa laika Konvencija nav
piem&rojama, ja puses, kura piegada preces, saistibu domingjosa dala sastav no darba vai citu
pakalpojumu sniegSanas.

1.6. Tiesibu zinatnieki un tiesu prakse piedava konfliktgjosus skaidrojumus jédzieniem “biitisks”
un “domingjoss”. Daudzas no $im interpretacijam ir radusas no nacionalo tiesibu doktrinam
un atspogulo to piem&rosanu CISG 3. panta analizei. Ir nepiecieS$ama autonoma, starptautiska
un vienota CISG 3. panta interpretacija (CISG 7. panta pirma dala).

1.7. CISG 3. panta analize klust vél sarezgitaka Cetru citu iemeslu dgl:

a. AtSkiribas Konvencijas autentiskajos tekstos? attieciba uz vardiem “bitisks” (3. panta pirma
dala), “domingjoss” (3. panta otra dala) un “saistibas” (3. panta otra dala).
b. “Dazadas” CISG 3. panta un citu atbilstoSo starptautisko Iigumu interpretacijas. [3]

2 Tulkotajas piezime — Konvencijai ir autentiski teksti se§as valodas: anglu, fran¢u, spanu, krievu, kinie$u un arabu.



c. Komentari un tiesu prakse par 3. pantu ir reti, un tie biezi nesatur pardomatu analizi par
dazadajiem jautajumiem, kuriem nepiecieSama interpretacija.
d. Visbeidzot, attiecibas starp CISG 3. panta pirmo dalu un 3. panta otro dalu.

2. CISG 3. PANTA PIRMA DALA: LIGUMI PRECU PIEGADEI, KURAS
PAREDZETAS IZGATAVOSANAI VAI RAZOSANAI

a) “Butiskas dalas” interpretacija

2.1. Konvencija lietota generalklauzula “butiska dala” ka viens no svarigakajiem elementiem
CISG 3. panta pirmas dalas interpretacija. Konvencijas autentiskajos tekstos ir atSkiribas
(anglu val. - “substantial part’, spanu val. - “parte sustancial” un francu val. - “part
essentielle”), kas, Skiet, rada dazadus interpretacijas standartus. Tapat arT tiesibu zinatnieki ir
lietojusi dazadus nedefin€tus jédzienus, lai noteiktu jédziena “butiska dala” robezas, kas
nepalidz ta nozimes skaidroSana. Piem&ram, “butiska dala” ir tikusi definéta ka “ievérojama
dala” (anglu val. - “considerable part”) [4] vai ka “liela dala” (spanu val. - “parte cuantiosa™).
[5]

2.2. Ir atrodami divi dazadi jédziena “biitisks™ interpretacijas kriteriji — ekonomiska vertiba un
svarigums.

1) “Ekonomiskas vertibas” kriterijs pret “svariguma” Kritériju
JS p g J

2.3. Vairaki tiesibu zinatnieki uzskata, ka “biitiska dala” nozimé ekonomisko vértibu [6] — lai
izslégtu CISG piemérosanu, materialiem, kurus nodroSina pircgjs, jabit vertigakiem (cenas
zina), salidzinot ar materialiem, kurus nodroina pardevéjs. [7] Sads kritérijs ir ievérots arT
vairakos tiesu nolémumos. [8]

2.4. Citi tiesibu zinatnieki, ka noradits vairakos tiesu nolémumos, uzskata, ka jédziena “butiska
dala” interpretacijas standartam jabiit balstitam precu svariguma, proti, materialu, kurus
nodrosina puses, kvalitate un funkcionalitate, ievérojot to, ka autentiskais teksts fran¢u valoda
piedava lietot jédzienu “svariga dala™. [9] Ir arT vairaki tiesu nolémumi, kuros izmantota §1
pieeja.

2.5. Konvencijas izstrades vesture atbalsta secinajumu, ka svariguma kriterijs tika noraidits. Gan
ULIS (Uniform Law on International Sale of Goods) 6. pants, gan ar1 ULF (Uniform Law on
the Formation [of Contracts for the International Sale of Goods]) 1. panta septita dala
paredzgja, ka konvencijas nav piem&rojamas, ja puse, kura pasiita preces, nodroSina svarigu
un bitisku materialu daju. Vards “svarigs” tika izdzests, tadgjadi noradot, ka Konvencijas
izstradataji noraidija svariguma kritriju. Neskatoties uz faktu, ka “svarigums” tika “izmests
pa durvim”, tas ienaca atpakal “pa logu”, izmantojot Konvencijas tekstu francu valoda, dazu
tiesibu zinatnieku interpretacijas un dazus tiesu nolémumus.

2.6. “Ekonomiskas vertibas” kritérijam vajadz&tu prevalét, interpretéjot CISG 3. panta pirmas
dalas vardus “butiska dala”. Ja liguma nav nekadas citas norades, par materialu cenu ir
uzskatama ta cena, kas bija pircgja tirgt liguma noslégsanas bridi. [11]

2.7. “Svariguma” kritérijs bitu izmantojams tikai tad, kad “ekonomiskas vertibas” kritériju nav
iesp&jams vai nebiutu pieméroti izmantot, tas ir, kad abu pusu nodrosinato materialu vertibu
salidzinajums ir gandriz vienads.

2) Jedziena “biutiska dala” izteikSana kvantitativi

2.8. Tiesibu zinatnieki, kuri izmanto ekonomiskas vertibas kritériju, parasti ir izteikusi jédzienu
“butiska dala” kvantitativi, salidzinot CISG 3. panta pirmo dalu (butiska dala) ar CISG 3.

3 Tulkotajas piezime — CISG autentiskaja teksta anglu valoda 3. panta pirmaja dala lietots jedziens “substantial part”,
savukart autentiskaja teksta francu valoda — “une part essentielle”.



panta otro dalu (domingjosa dala), proti, biitisks ir mazak neka domingjoss. Sada veida tiesibu
zinatnieki ir izmantojusi $adas procentualas vertibas, lai “butisku dalu” izteiktu kvantitativi:
15% [12], starp 40% un 50% [13] vai visparigak - 50% [14]. Taja pasa laika citi autori, lai
gan tie nav noteikuSi nekadus precizus skaitlus, lai izteiktu jeédzienu “biutiska dala”
kvantitativi, ir noradijusi, ka “domin€joss” nozime “ievérojami vairak ka 50% no cenas” vai
“neparprotami vairak ka 50%” [15]. Tadgjadi Skiet, ka Sie autori, izsakot “butisku dalu”
kvantitativi, parsniedz 50%. Sadu pieeju ir izmantojusas arT vairakas tiesas. [16]

2.9. Noteikta skaitla izmantoSana var€tu bt subjektiva, ieverojot to, ka janem véra katras lietas
faktiskie apstakli, ka tiesibu zinatnieku viedokli atSkiras un ka nav skaidra $o skaitlu izcelsme.
[17] Lidz ar to nesSkiet, ka biitu ieteicams vardu “butisks” a priori izteikt kvantitativi,
procentos. Katras lietas faktisko apstaklu analize ir ieteicama, un Iidz ar to [butiska dala] biitu
nosakama, pamatojoties uz visparéju novertgjumu.

2.10. Pat ja tiktu lietoti procenti, 50% var€tu but parak maz, lai attaisnotu Konvencijas
nepiemé&rosanu, it 1pasi, ievérojot CISG 3. panta pirmas dalas mérki, kur§ paredz “par labu
Konvencijai” principu. Pieeja, kas ir par labu Konvencijas piem&roSanai, ir piemérotaka, jo
CISG 3. panta pirma dala tika izstradata, izsakot vispargju noteikumu — CISG pieméroSana
un izn€muma situacija (CISG nepiemérosana). Tapat ar1 buitu nepiecieSams izvéleties pieeju,
kas balstita uz starptautiskas un vienotas interpretacijas principiem (CISG 7. pants). Turklat
moderna tiesibu un ekonomikas pieeja precu pirkuma-pardevuma ligumiem ir pat plasaka ka
pieeja, kas ieklauta 3. panta pirmaja dala. [18]

b) Jédziena “materiali, kas nepiecieSami izgatavoS$anai vai raZo$anai” interpretacija
9

2.11. Vel viens bitisks elements CISG 3. panta pirmas dalas interpretacija ir frazes
“materiali, kas nepiecieSami precu izgatavoSanai vai razoSanai” analize. Ir skaidrs, ka
neapstradati materiali ir ieklauti un ka ta sauktie papildmateriali nav ieklauti (pieméram,
materiali, kas nepiecieSami precu iepakoSanai vai transport€Sanai vai materiali, kas
nepiecieSami pienemsanas parbaudei). Tapat arT materiali, kas nav tiesSi nepiecieSami precu
izgatavoSanai vai raZzoSanai, nevar tikt uzskatiti par materialiem $aja izpratn€. Ka pieméru var
minét poligrafijas filmu, kuru nodroS$ina pircgjs, ievérojot precu pirkuma-pardevuma ligumu,
saskana ar kuru pardevéjam janodruka un japiegada gramatas. Saja gadfjuma poligrafijas
filma ir nepiecieSama precu izgatavoSanas procesa, tacu ta neklust par precu dalu. [19]

2.12. Jedziena “materiali” ietvara problematiskaka ir tehnologiju, tehnisko specifikaciju,
zim&jumu, formulu, precu raZzoSanai nepiecieSamo dizainu ieklauSana vai neieklauSana. Starp
tiesibu zinatniekiem un tiesu nolémumiem nav vienpratibas. Domstarpibas aizsaka Francijas
tiesas nolemums (Cour d’appel de Chambery, 25. 05. 1993.), kura tika noradits, ka CISG nav
piemé&rojama, jo preces tika razotas saskana ar dizainu, kuru nodro$inaja pircgjs. Francijas
tiesas ieskata dizains bija materialu “butiska dala” CISG 3. panta pirmas dalas izpratné. No
lietas materialiem izriet, ka dizains bija vienigais “materials”, kuru nodro$inaja pircgjs.

2.13. Sis tiesas nolémums ir kritizéts, jo dizains neietilpst jédziena “materiali” un ligumiem,
kuros tiek nodots “know-how”, CISG ir piemérojama. [20] Konvencijas izstrades vesture
apstiprina So kritiku. Apvienotas Karalistes delegacijai bija piedavajums, pret kuru bija
iebildumi un kurs beigas tika atsaukts, ka Konvencija nav piemérojama, kad pirc€js nodroSina
“know-how”, tas ir, kad “puse, kura pasiita preces, uznemas nodrosinat: a) butisku dalu
materialu vai b) informaciju vai zinasanas, kas nepiecieSama izgatavoSanai vai razoSanai”.
[21] CISG Konsultativa padome uzskata, ka ligumiem, kuros pirc€js nodrosina tikai dizainu
(vai zim&jumus, tehniskas specifikacijas, tehnologijas vai formulas), ir piem&rojama
Konvencija [22], ka to apliecina Konvencijas izstrades vesture un netiesi ar1 CISG 42. panta
otras dalas “b” apakSpunkts.

2.14. Francijas tiesas nolémums ievie§ loti butisku novirzi no jédziena “materiali”
interpretacijas saskana ar Konvenciju. “Know-how” vai dizaini, kurus nodroSina kada no
pusém, tiek nemti vera tikai tad, ja tie palielina materialu vértibu. Taja pasa laika, ja Zim&jumi,



tehniskas specifikacijas vai dizaini ir tikai papildmateriali, tos nevar uzskatit par materialiem.
[23] Pirmkart, izstrades vesture liecina, ka jédziena “materiali” ietilpst ne tikai neapstradati
materiali [24], un tadgjadi vismaz vienigas gala objekta sastavdalas (pilniba izgatavotas vai
ne) biitu ieklautas. Otrkart, atsauktais Apvienotas Karalistes piedavajums neparedzgja, ka no
jédziena “materiali” “know-how” buitu vienmer izslégts, bet gan ka ligums netiks uzskatits par
precu pirkuma-pardevuma ligumu situacija, kura pirc€js nodro$ina tikai zinasanas, kas
nepiecieSamas precu izgatavosanai. To apliecina fakts, ka piedavajuma bija noraditas divas
dazadas izveles (a/b), ka art saikla “vai” izmantosana.

2.15. Ne visi dizaini vai zZim&jumi biitu ieklauti jeédziena “materiali”. Ieklaujami biitu tikai

3.

tie, kas ir nepiecieSami precu izgatavoSanai vai razoSanai un kas tadgjadi veido precu
originalitati, specifiskumu vai ekskluzivitati. ST prasiba parasti netiesi paredz, ka tad, kad
pircgjs vai pardevejs nodroSina materialu, kas ietver ripnieciskas vai intelektuala 1paSuma
tiesibas (pieméram, patents vai citas riipnieciskas IpaSuma tiesibas), Sm tiesibam jabiit
ieklautam precu vértibas palielinasanas ideja CISG 3. panta pirmas dalas nozime. [25]

CISG 3. PANTA OTRA DALA: LIGUMI PAR DARBA UN CITU PAKALPOJUMU
SNIEGSANU

3.1. Pardev€jam biezi jaizpilda tadi piegades papildpakalpojumi ka iepakoSana, precu nosiitiSana,

ligumu noslégSana ar parvadatajiem u.c. Sie pakalpojumi nemaina pusu tiesisko attiecibu, kas
izriet no liguma, kvalificéSanu ka pirkuma-pardevuma ligums. Taja pasa laika pardevéjs biezi
uznemas vairak, tas ir, pakalpojumus, kas var€tu ari but atseviska liguma priekSmets,
piem&ram, pardotas montazas linijas ierikoSana [26], modulu sienu starpsienu ierikoSana [27],
logu razoSanas iekartas dalu montaza [28], pirc&ja darbinieku apmaciSana rikoties ar pardoto
iekartu, pardotas iekartas razoto pre¢u marketings u.c. Ja $adi pakalpojumi ir ieklauti taja pasa
liguma, kas paredz precu piegadi un IpaSuma tiesibu pareju, rodas jautajums, vai Sadiem
jauktiem ligumiem ir piemerojama CISG. CISG 3. panta otras dalas uzdevums ir risinat So
jautajumu. ST norma izslédz no Konvencijas tvéruma ligumus, kuros puses, kura piegada
preces, domingjosa saistibu dala ir darba vai citu pakalpojumu sniegSana. Lidz ar to ir
nepiecieSams salidzinajums starp saistibam, kas saistitas ar prec€m, un saistibam, kas saistitas
ar darbu vai citiem pakalpojumiem, lai noteiktu, vai Konvencija ir piem&rojama. Konvencija
paredz vienu vienotu ligumu, tacu vispirms jaanaliz€, vai dazadas saistibas tieSam ir dala no
viena, tatu jaukta liguma. Sis ir liguma interpretacijas jautajums. Ja ir viens ligums par preéu
un pakalpojumu piegadi, Konvencija ir piemérojama visam ligumam kopuma (CISG 3. panta
otra dala). [29] Savukart, ja puSu noliiks bija noslégt divus atseviSkus ligumus, Konvencija
biitu piemerojama tikai precu pirkuma-pardevuma ligumam ar nosacijumu, ka ir izpilditas
citas prasibas, lai Konvenciju varétu piemérot.

3.2. CISG 3. panta otras dalas interpretacija ir vairaki aspekti. Pirmais ir vardu “domingjosa dala”

(spanu val. - “principal”, francu val. - “prépondérante”) interpretacija. Interpretacija ir
sarezgita tris faktoru d€l: 1) piemérojamais standarts (“ekonomiskas vértibas” vai
“svariguma” kritérijs), 2) tiesibu zinatnieku sajaukta vardu “domingjosa dala” un “biitisks”
interpretacija un 3) izteikSana kvantitativi, procentos.

3.3. Lai gan pastav Saubas par ekonomiskas veértibas kritérija piem&roSanu, ieverojot to, ka

Apvienotas Karalistes piedavajums, kas beigas tika atsaukts, méginaja aizstat jédzienu
“domingjoss” ar “galvena veértibas dala” [30], ekonomiskas veértibas pieeja ir pareiza.
Apvienotas Karalistes piedavajumam nebija delegatu atbalsta tapéc, ka vards “doming&joss”
tika mainits uz vardiem “galvena dala” [31], nevis tap&c, ka tas pienéma ekonomiskas veértibas
kriteriju. [32] “Ekonomiskas vertibas” [33] kritérijs preval€, un laiks, kad to biitu javerte, butu
liguma noslégsanas laiks. “Svariguma” kriterijs ir piemérojams tikai tad, kad “ekonomisko
vertibu” nav iesp&jams vai pienemams piemérot, ieverojot lietas faktiskos apstaklus.

3.4. Vardu “domingjoss” nevajadzetu izteikt kvantitativi, izmantojot ieprieks noteiktas procentu

vertibas, bet gan par pamatu vajadz€tu nemt visparéju noveérte¢jumu. Gan ta, gan ari pusu



vieno$anas interpretacija butu janem veéra ar1 pusu noluki, kas izteikti dokumentos, ka art
noslédzot ligumu. Starp véra nemamajiem faktoriem, kurus apsverusas tiesas un $kirgjtiesas,
ir: liguma nosaukums un viss saturs [34], pirkuma maksas struktiira [35] un katras saistibas
nozimigums, kuru puses tam pieskirusas [36]. Ja ir izmantota fiks€ta vertibas izteiksme
procentos, vértiba, kas atbilst 50% vai ir zemaka, nevarétu biit pamats, lai nepiemérotu
Konvenciju. Turklat vértibai, kas ir tikai nedaudz virs 50%, parasti nebiitu izSkiroSas nozimes,
lai nepiemérotu CISG. Sniegto pakalpojumu vertibai jabiit domingjosai.

3.5.Tas, vai ta sauktie “Turnkey” ligumi* (spanu val. - contratos llave ne mano, francu val. - clé
en main, vacu val. - Liefervertrdige mit Montagverplichtung) ir ietverti CISG 3. panta otras
dalas regul€juma, ir stridigs jautajums. Lai gan dazi autori ir noradijusi, ka 3. panta otra dala
tika ieklauta, lai izslégtu Sada veida ligumus no Konvencijas [37], ir nepiecieSams analizet
katru lietu individuali, un tad€jadi, nenemot véra nosaukumu, katra situacija prasitu specialu
parbaudi, lai varétu noteikt, vai CISG 3. panta otras dalas prasibas ir sasniegtas vai ne. [38].

4. ATTIECIBAS STARP CISG 3. PANTA PIRMO UN OTRO DALU

4.1. CISG 3. panta pirma un otra dala regulé dazadus gadijumus. Attiecibas starp $Tm dalam
varétu izriete€t no vienskaitlt lietota varda “‘saistiba” dazos no Konvencijas autentiskajiem
tekstiem. Teksti fran¢u valoda un arabu valoda lieto vienskaitli, teksti pargjas oficialajas
valodas lieto daudzskaitla formu, iznemot kinieSu valodu, kas ir lingvistiski neitrala Saja
jautajuma. Tam, ka vards “saistiba” ir lietots vienskaitli, ir skaidra ietekme uz teksta
interpretaciju. Vienskaitla lietojums var€tu veicinat interpretaciju, ka darbs un citi
pakalpojumi ir jasalidzina, nevis to, ka darbs un pakalpojumi ir pretstata precu piegadei. Vel
sliktak biitu, ka vienskaitla lietojums varétu radit attiecibas starp 3. panta pirmo un otro dalu
tada nozimé, ka darba saistibas precu izgatavoSana tiktu salidzinatas ar piegades pienakumu.
Konvencijas izstradataju noliiks bija lietot daudzskaitla formu, lidz ar to vienskaitla lietojums
nebitu pienemams. [39]

4.2. A1l tiesibu zinatnieki un tiesu prakse [40] ir radijusi nepareizas attiecibas ligumos, saskana
ar kuriem pardevéjam jaizgatavo vai jarazo preces, — interpretacijas fokuss ir uz jeédzienu
“materiali”, nevis uz pienakumu izgatavot preces. Precu izgatavoSanas vai razoSanas process
prasa sava veida darba pienakumus, kas var€tu tikt un ir tikusi nepareizi ieklauti CISG 3. panta
otras dalas analizg. [41] Dazi tiesu nolémumi ir nostiprinajuso saikni starp CISG 3. panta
pirmo un otro dalu, pamatojoties uz atSkiribu starp standarta prec€m un péc pasitijuma
izgatavotam precém. [42] Ja tas ir standarta preces, pardevejs nav veicis nekadas darbibas
saistiba ar razoSanu, un tapec nav sniegti pakalpojumi vai darbs. [43] Savukart Konvencija
neizskir $adus gadijumus.

4.3. Darbs, darbaspeks vai citi pakalpojumi jauzskata par saistibu izgatavot vai razot preces dalu,
ka noradits CISG 3. panta pirmaja dala. Tiesibu zinatnieki [44] un vairakums tiesu noléemumu
[45] apstiprina $adu nostaju. Savukart, interpret&jot situaciju, kura nav darba vai pakalpojumu
saistibas, pakalpojumi pirms precu piegades, piegades laika vai p&c tas biitu jaanaliz€ saskana
ar CISG 3. panta otro dalu.

4.4.Visbeidzot, ka jau iepriekS noradits [46], ir ieteicama CISG 3. panta pirmas un otras dalas
autonoma interpretacija. Taja pasa laika sarezgitos darfjjumos varétu bit savstarpgja ietekme
to interpretacija un piemérosana. Sadas situacijas darfjums kopuma jaanalizg, ievérojot
principu “par labu Konvencijai”.

* Tulkotajas piezime — “Turnkey” ligumi ir ligumi, kas paredz nodot objektu gatavu ekspluatacijai (skatit: Latvijas
Nacionalais terminologijas portals: https://termini.gov.lv/atrast/turnkey%?20contract [skatits 19. 07. 2021.]).




5. Saraksts ar izmantotajiem tiesu nolémumiem?®

[Ja vien nav noradits citadi, visu nolémumu pilns teksts to originalvalodas ir pieejams tieSsaisté —
CISG autonoma tikla majaslapa pie attiecigas valsts [Lai iegiitu So adreSu URL, jaapmekle majaslapa
http://cisgw3.law.pace.edu/network.html.%].  Izmantoto tiesu nolémumu pilns teksts to
originalvalodas un lielakas dalas nolémumu abstrakti anglu valoda ir pieejami tieSsaiste UNILEX
http://www.unilex.info. Ja papildus tieSsaiste ir pieejams arT tiesas nolémuma pilna teksta tulkojums
anglu valoda, tad URL ir noradits zemak.]

NACIONALAS TIESAS

Austrija

Oberster Gerichtshof, 27 October 1994 Oberster Gerichtshof, 18 April 2001.

Belgija

Tribunal de commerce de Namur, 15 January 2002, English translation available online at

http://cisgw3.law.pace.edu/cases/020115b1.html.
Rechtbank van Koophandel Hasselt, 4 February 2004.

Francija

Cour d'appel de Chambéry, 25 May 1993.
Cour d'appel de Grenoble, 26 April 1995, English translation available online at
http://cisgw3.law.pace.edu/cases/95042612.html.
Cour d'appel de Grenoble, 21 October 1999, English translation available online at
http://cisgw3.law.pace.edu/cases/991021f1.html.
Cour d'appel de Paris, 14 June 2001, English translation available online at
http://cisgw3.law.pace.edu/cases/010614f1.html.
Cour de Cassation, 24 September 2003, English translation available online at
http://cisgw3.law.pace.edu/cases/030924f1.html.

Vacija

Oberlandesgericht Frankfurt a.M., 17 September 1991, English translation available online at
http://cisgw3.law.pace.edu/cases/910917¢g1 .html.
Oberlandesgericht Koln, 16 October 1992.
Oberlandesgericht  Ko6ln, 26  August 1994,  English  translation  available at
http://cisgw3.law.pace.edu/cases/940826g1 .html.

Landgericht Miinchen, 8 February 1995, English translation available online at
http://cisgw3.law.pace.edu/cases/950208g4.html.
Landgericht Berlin, 24 March 1998.
Landgericht Mainz, 26 November 1998, English translation available online at
http://cisgw3.law.pace.edu/cases/981126g1 .html.

5 Tulkotajas piezime — atsauces uz tiesu nolémumiem nav tulkotas.

¢ Tulkotajas piezime — §a tulkojuma sagatavoSanas bridi CISG Datubazes aktuala interneta majaslapas adrese ir:
https://iicl.law.pace.edu/cisg/cisg (un tiesu nolémumi ir meklgjami, izmantojot $o adresi). Saja Viedokli noradita adrese
http://cisgw3.law.pace.edu/network.html vairs nav speka esosa.




Oberlandesgericht Miinchen, 3 December 1999, English translation available online at
http://cisgw3.law.pace.edu/cases/991203 g1 .html.
Landgericht Miinchen, 16 November 2000, English translation available online at
http://cisgw3.law.pace.edu/cases/001116g1.html.

Italija

Corte di Cassazione, 9 June 1995, English translation available online at
http://cisgw3.law.pace.edu/cases/950609i3.html.

Sveice
St. Gallen Gerichtskommission Oberrheintal, 30 June 1995.
Kreisgericht Bern-Laupen, 29 January 1999.

Handelsgericht Ziirich, 10 February 1999, English translation available online at
http://cisgw3.law.pace.edu/cases/990210s1.html.
Kantonsgericht Zug, 25 February 1999.
Handelsgericht  Ziirich, 8 April 1999, English translation available online at
http://cisgw3.law.pace.edu/cases/990408s1.html.
Handelsgericht Ziirich, 17 February 2000.
Bundesgericht, 17  October 2000,  English  translation  available  online  at
http://cisgw3.law.pace.edu/cases/001017s1.html.
Kantonsgericht ~ Schaffhausen, 25 February 2002, English translation available at
http://cisgw3.law.pace.edu/cases/020225s1.html.
Handelsgericht ~ Ziirich, 9 July 2002, English translation available online at
http://cisgw3.law.pace.edu/cases/020709s1.html.
Handelsgericht Kanton Aargau, 5 November 2002, English translation available at
http://cisgw3.law.pace.edu/cases/021105s1.html.
Cour of Appeal of Lugano, 29 October 2003, English translation available at
http://cisgw3.law.pace.edu/cases/031029s1.html.

STARPTAUTISKAS SKIREJTIESAS
Ungarija

Arbitration Court of Chamber of Commerce and Industry of Budapest, 5 December 1995
(VB/94131), English translation available at http://cisgw3.law.pace.edu/cases/951205h1.htmI>.

International Chamber of Commerce

ICC Court of  Arbitration 7153/1992, English translation available at
http://cisgw3.law.pace.edu/cases/927153i1.html.

ICC Court of Arbitration 7660/1994.
ICC Court of Arbitration 8855/1997.

ICC Court of Arbitration 11256/ESR/MS, 15 September 2003 (Los Angeles) (unpublished).
Krievijas Federacija
Award of Tribunal of International Comercial Arbitration at the Russian Federation Chamber of

Commerce and Industry, 30 May 2000 (356/1999), English translation available online at
http://cisgw3.law.pace.edu/cases/000530r1.html.




ATSAUCES’

1. CISG Konsultativa padome ir privata iniciativa, kuru atbalsta Peisa Universitates Tiesibu
skolas (Pace University School of Law) Starptautisko komerctiesibu institiits (/nstitute of
International Commercial Law) un Karalienes Mérijas Londonas Universitates (Queen Mary,
University of London) Komerctiesibu izpétes centrs (Centre for Commercial Law Studies).
CISG Konsultativas padomes merkis ir atbalstit izpratni par ANO Konvenciju par
starptautiskajiem precu pirkuma-pardevuma ligumiem (CISG) un veicinat CISG vienveidigu
interpretaciju.

Slehtriems (Peter Schlechtriem) no Freiburgas Universitates (Freiburg University) Vacija tika
ievelets par padomes prieksseédétaju uz tris gadiem. Dr. Lukass A. Mistelis (Dr. Loukas A.
Mistelis) no Karalienes Merijas Universitates (Queen Mary) Komerctiesibu izpétes centra
(Centre for Commercial Studies) tika ievelets par sekretaru. CISG Konsultativa padome ir
sastavéjusi no: prof. Emeritus Erika E. Bergsténa, Peisa Universitate (prof. Emeritus Eric E.
Bergsten, Pace University), prof. Mihagla Joahima Bonela, Romas La Sapienza Universitate
(prof. Michael Joachim Bonell, University of Rome La Sapienza), prof. E. Alans Farnsvorts,
Kolumbijas Universitates Tiesibu skola (prof. E. Allan Farnsworth, Columbia University
School of Law), prof. Alehandro M. Garro, Kolumbijas Universitates Tiesibu skola (prof.
Alejandro M. Garro, Columba University School of Law), prof. sera Roja M. Guda, Oksfordas
Universitate (prof.- Sir Roy. M. Goode, Oxford), prof. Sergeja N. Lebedeva, Krievijas
Federacijas Tirdzniecibas un industrijas kameras Juraslietu Skirejtiesas komisija (prof. Sergei
N. Lebedev, Maritime Arbitration Commission of the Chamber of Commerce and Industry of
the Russian Federation), prof. Jana Ramberga, Stokholmas Universitates Juridiskas fakultates
profesors (prof. Jan Ramberg, Professor of Private Law, University of Stockholm, Faculty of
Law), prof. Petera Slehtriema, Freiburgas Universitate (prof. Peter Schlechtriem, Freiburg
University), prof. Hiro Sono, Hokaido Universitates Juridiska fakultate (prof. Hiroo Sono,
Hokkaido University), prof. Kloda Vita, Sarlandes Universitate un Strasbiiras Universitate
(prof. Claude Witz, Universitat des Saarlandes and Strasbourg University). Padomes loceklus
ievelgja jaunus loceklus: prof. Pilaru Peralesu Viskasijasu, Karlosa III Madrides Universitate
(prof. Pilar Perales Viscasillas, Universidad Carlos III de Madrid) un prof. Ingeborgu
Svenceri, Bazeles Universitate (prof. Ingeborg Schwenzer, University of Basel).

Lai iegiitu papildu informaciju, lidzu, izmantojiet So kontaktadresi: < L.Mistelis@qmul.ac.uk >.

2. Sis viedoklis ir atbilde Eiropas Civillikuma darba grupas un tas Vadibas komisijas
pieprasijumam padomei aprakstit CISG 3. panta interpretaciju un sniegt atbildes uz sadiem
jautajumiem:

1. Ja abas puses nodroSina materialus, kas tiks izmantoti, vienai pusei izgatavojot preces, kas
saskana ar CISG 3. pantu ir atbilstosie faktori, lai noskirtu prec¢u pirkuma-pardevuma ligumu,
kuram piemérojama Konvencija, no pakalpojuma liguma, kuram piemérojamas nacionalas
tiesibas?

2. Japuse ir uznémusies piegadat preces un sniegt pakalpojumus, kas saskana ar CISG 3. panta
otro dalu ir atbilstoSie faktori, lai noteiktu, vai $§adas lietas piemérojama ir CISG vai nacionalas
tiestbas?

7 Tulkotajas piezime - atsauces (vai nu pilniba, vai arT dalgji) saglabatas originalvaloda. Tapat arT japiever§ uzmaniba tam,
ka originalaja avota ir nepilnibas atsau¢u lietojuma. Proti, Viedokla nosaukuma ir lietoti simboli “*” un “**”, tacu atsaucu
saraksta Sie simboli ir aizvietoti ar kartas skaitliem 1 un 2. L1dz ar to teksta esosa atsauce Nr. 1 atsaucu saraksta ir atsauce
Nr. 3.



3. Kadas ir attiecibas starp CISG 3. panta pirmo dalu un otro dalu?

3. See, Pilar PERALES VISCASILLAS, Hacia un nuevo concepto del contrato de compraventa:
desde la Convencion de Viena de 1980 sobre compraventa internacional de mercancias hasta y
después de la Directiva 1999/44/CE sobre garantias en la venta de bienes de consumo. Actualidad
Civil, no 47-48, 15 al 28 de diciembre de 2003, pp. 1199-1224.

4. In this situation, the rules of the Convention apply to the non-performance or malperformance of
the buyer with the necessary adaptations. See: SCHLECHTRIEM/SCHWENZER/Schlechtriem,

Commentary on the UN Convention on the International Sale of Goods (CISG), ond ed., Oxford: 2005,
Art. 3 no 3.

5. The English text of Article 4 of the Hague Convention on the Law Applicable to International Sales
Contracts (22 December 1986) is identical to Article 3 CISG. However, in this instance, the French
text does not use the term "part essentielle" (as in Article 3(1) CISG), but "part importante".

Article 6 of the 1974 UN Convention on the Limitation Period in the International Sale of Goods is
almost identical to Art. 3 CISG. The Spanish version follows the French rather than the English
version and therefore the standard used is "parte esencial" instead of "parte sustancial" (substantial
part) as in CISG.

6. Warren KHOO, Article 3, no 2.2, in Cessaro Massimo Bianca and Michael Joachim Bonell (eds.),
Commentary on the International Sales Law. The 1980 Vienna Sales Convention, Milano: Giuffre,
1987.

7. Jorge ADAME GODDARD, El contrato de compraventa internacional, México: Mc Graw-Hill,
1994, p. 50.

8. See among others: John O. HONNOLD, Uniform Law for International Sale under the 1980 United
Nations Convention, The Hague: Kluwer Law International, 3d ed, 1999, no 106. Some scholars also
use the "essential" test as a secondary criterion after the economic value test: Fritz
ENDERLEIN/Dietrich MASKOW, International Sales Law, Oceana, 1992, pp. 36-37.

9. Also in case law comparing the value of the materials supplied by the seller with the value of the
materials supplied by the buyer: LG Berlin, 24 March 1998 (Germany); HG Ziirich, 10 February 1999
(Switzerland); and HG Ziirich, 8 April 1999 (Switzerland).

10. Arbitration Court of the Chamber of Commerce and Industry of Budapest, 5 December 1995
(VB/94131) (Hungary): supply of waste containers to be produced by the seller, the value of the
materials supplied by the buyer only amounted to approximately 10% of the total value of the
containers to be produced, hence the CISG was applicable by virtue of Art. 3(1); HG Ziirich, 8 April
1999 (Switzerland); and ICC 8855/1997, JDI, 2000, 4, p. 1070, with J. Arnaldez observations, stating
that Art. 3(1) refers to "la part prépondérante, c'est-a-dire la valeur essentielle".

OLG Miinchen, 3 December 1999 (Germany) is an interesting case because it applies both an
economic value and an essential criterion, the latter on the basis of the wording of the French text:
"The few tools which were to be supplied by the buyer are neither with respect to their value nor their
function essential ones".

11. There are case law and legal commentaries that have considered that the French term "part
essentielle”" implies an interpretation based upon the quality/functionality of the materials provided
by the parties. For example: Bernard AUDIT, La vente internationale de marchandises (Convention



des Nations-Unies du 11 Avril 1980), Droit des Affaires. Paris: L.G.D.J., 1990, no 25, pp. 25-26. And
OLG Miinchen, 3 December 1999 (Germany), where the Court considered the essential criterion on
the basis of the French text: "The few tools which were to be supplied by the [buyer] are neither with
respect to their value nor their function essential ones -the French text of the Convention speaks of
"part essentielle" -not "substantial parts "-- as stated in the English text -- of the plant to be
delivered".

The "essential" criterion has been used as complementary to the economic value criterion by some
legal writers, although others consider the essential criterion to be at the same level as the economic
criterion: See among the most recent commentaries: Francisco OLIVA BLAZQUEZ, Compraventa
internacional de mercaderias (Ambito de aplicacion del Convenio de Viena de 1980, Valencia: Tirant
lo blanch, 2002, p. 194. The essential criterion is rejected by: KHOO, Article 3, no 2.2: ("The
materials supplied need not be essential for the manufacture or production. Nor is it sufficient to take
the transaction out of the Convention that the material supplied is an essential part").

12. ICC 11256/ESR/MS, 15 September 2003 (Los Angeles) (unpublished) (on file with the
rapporteur) considered the CISG inapplicable on the basis of Art. 3(1). It concluded that the motors
provided by the buyer were a substantial part of the materials necessary for the manufacture of the
trucks, because they were necessary for the product to be considered a "vehicle".

In Cour d'appel de Grenoble, 21 October 1999 (France), the tribunal analyzed a case in which the
seller had to manufacture shoes with some elements supplied by the buyer: the soles and a
characteristic metal decoration of the brand Pierre Cardin, and stated that "having as its object a sale
of goods to be made for which the essential material elements -- other than soles and a characteristic
metal decoration of the brand Pierre Cardin -- necessary for the manufacture, were supplied by the
seller”.

13. See SCHLECHTRIEM/SCHWENZER/Schlechtriem, Article 3, no 3 a).

14. HONNOLD, Uniform Law, no 59. See example 3B, in which the value of the chromium -- an
essential ingredient for the manufacture of stainless steel -- comprised 15% of the total value of the
materials used in manufacturing the goods. Prof. Honnold states that "a tribunal might well conclude
that 15% is 'substantial’ but the evaluation of such questions of degree is difficult to predict”. As will
be shown, the 15% standard as well as any other standard below 50% should be considered too low
in the interpretation of the words "substantial part" (see, infra 2.10).

15. ADAME, p. 51, who also states that if the value represents a percentage of 35%, the Court would
need to decide whether or not it is substantial on a case-by-case basis.

16. See for all: ENDERLEIN/MASKOW, p. 36.

17. Peter SCHLECHTRIEM, The UN-Convention on Contracts for the International Sale of Goods,
Vienna: Manz, 1986, p. 31: "preponderant in this sense should be considerably more than 50% of
the price"; and SCHLECHTRIEM/Herber, Commentary on the UN Convention on the International

Sale of Goods (CISG), 1™ ed., Oxford: 1998, Art. 3, no 4.

18. HG Ziirich, 8 April 1999 (Switzerland), referring to Art. 3(1) CISG, stated that: "The CISG is
also applicable if the materials to be delivered are a good deal less in proportion to the price of the
goods and therefore the manufacture is the crucial factor herein".

OLG Miinchen, 3 December 1999 (Germany) stated in regard to Art. 3(2) CISG: "An approximately
identical value of the different obligations is sufficient to render the Convention applicable



(Staudinger/Magnus, note 22)"; and Arbitration Award, 30 May 2000 (356/1999) (Russia) where the
tribunal considered the CISG applicable -- Art. 3(2), although the tribunal referred to Art. 3(1) -- to
a contract of shipment of equipment and some post-delivery services since the price of the equipment
to be delivered amounted to more than 50% of the entire price of the contract.

19. Fixed percentages were mentioned only three times during the preparatory work of the
Convention. One was in relation to Article 3(2) CISG, Mr. Sevon (Finland) referred to a UK proposal
to substitute the words "preponderant part" for "major part in value"; he said that: "Under that
proposal 51 per cent of the value of a contract would decide the nature of that contract. The existing
text was not so rigid" (A/CONF.97/C.1/SR.2, p. 242; also in John O. HONNOLD, Documentary
History of the Uniform Law for International Sales, Deventer/Netherlands: Kluwer Law and Taxation
Publishers, 1989, p. 463). It seems that for the Finnish delegate "major part in value" meant that it
should take more than 51% in value to exclude the Convention. The other two interventions were
made in relation to paragraph (1) of Article 3 CISG. Mr. Rognlien, of Norway, proposed the exclusion
of the Convention only when the buyer undertook to supply "all or the substantial part"
(A/CONF.97/C.1/L.13, p. 84; also in HONNOLD, Documentary History, p. 656). In order to explain
that proposal, Mr. Rognlien, stated that the word "substantial" might be replaced by "major",
indicating that the proportion must be over 50% (Official Records, p. 243; also in HONNOLD,
Documentary History, p. 464). It seems that for the Norwegian and Finnish delegations, the definition
of "major" is over 50%. The last intervention was made by Mr. Herber.

(Federal Republic of Germany), who in relation to the Norwegian proposal stated: "His delegation
had not previously held the view that it must necessarily imply over 50 per cent. If the original text
was unclear, his delegation could support the Norwegian proposal” (Official Records, p. 243, also
in HONNOLD, Documentary History, p. 464).

20. This tendency can be observed in several recent national and international instruments: EU
Directive 1999/44, 25 May 1999, of the European Parliament and of the Council on certain aspects
of the sale of consumer goods and associated guarantees (OJ L 171, 7 July 1999, pp.12 et seq), Art.
1.4: "Contracts for the supply of consumer goods to be manufactured or produced shall also be
deemed contracts of sale for the purpose of this Directive "; Principles of European Sales Law, Draft
14, June 2004. Utrecht Working Team on Sales Law, subgroup of the Sales, Services and Long-Term
contracts group, Article 1:102(1) follows the text of Art. 3.1 CISG. Paragraph 2 of Article 1:102
adopts the same criteria as the Directive 1999/44: "In a consumer transaction any contract for the
supply of goods to be manufactured or produced is to be considered as a contract of sale”. See also
new section 651 BGB (German Civil Code) (Application of Sales Law): "The provision concerning
the sale of goods applies to a contract for the supply of moveable things that are to be produced or
manufactured (...). Where the moveable things to be produced or manufactured are specific goods,
sections 642, 643, 645 and 650 apply, except that the relevant time under sections 446 and 447
replaces the time of acceptance of the work. See among the most recent legal writers: PERALES
VISCASILLAS, Hacia un nuevo, pp. 1199-1224.

21. ICC 8855/1997, JDI, 2000, 4, p. 1070, with J. Arnaldez observations. The court said: "La
distinction mentionnée a l'Article 3, paragraphe 1 de la Convention est fondée sur l'origine des
mateériaux de fabrication et non sur la nature particuliere du procédé de fabrication ou de ses
conditions".

See also: HG Ziirich, 10 February 1999 (Switzerland) in a contract for printing, binding and delivery
of art books and catalogues, the court held that "In the present case, it is undisputed that -- while the
(buyer) delivered the setting copies for the artistic content of the art catalogues -- the (seller) himself
had to acquire the material for the execution of the printing orders. Therefore, the CISG applies
insofar as it contains relevant provisions for the parties' contractual relationship".



22. See, e.g.,: Ulrich C. SCHROETER, Vienna Sales Convention: Applicability to "Mixed Contracts"
and Interaction with the 1968 Brussels Convention. Vindobona Journal of International Comercial
Law and Arbitration, 2001, p. 74, with further citations.

23. A/CONF.97/C.1/L.26, p. 84; also in HONNOLD, Documentary History, p. 656.

24. See impliedly the Swiss Federal Supreme Court, 17 October 2000 analyzing a contract of sale of
lockers to be manufactured by the seller following the buyer's drawings. The Federal Supreme Court
did not discuss the CISG's applicability that was denied by the Appellate Court on the basis of Art.
3(2) CISG, e.g., the supply of services (installation work) was considered to be the preponderant part.

25. OLG Miinchen, 3 December 1999 (Germany) is an example of this situation. Under the contract,
the seller had to manufacture and deliver a window production plant (also there were some post-
delivery obligations). According to the contract, the buyer had also the obligation to deliver some
tools and drawings of the types of windows to be produced by the plant. When analyzing paragraph
(1) of Article 3 CISG, the tribunal did not refer to the drawings. There are two possible explanations
to that silence: first, that the tribunal did not consider the drawings to be within the concept of
materials in Art. 3(1) CISG, or a second reading in line with the concept that accessory materials do
not qualify as "materials necessary for such manufacture or production": the drawings

to be provided by the buyer were not for the production of the window plant (object of the contract)
but of the types of windows to be produced by the plant.

OGH, 18 April 2001 (Austria): the parties concluded an "agreement of cooperation" to develop a
sealing material called "Resitrix". The buyer, who was the owner of the patent, was obliged to deliver
the semi-finished product in order to be processed by the seller in accordance with a jointly developed
specification; the seller had the exclusive licence to distribute the product in several countries.
Although the contract was in any case outside the temporal scope of the Convention, the Court
referred to Art. 3 CISG and held that it was not applicable because the buyer had to deliver a
substantial part of the materials: the semi-finished goods influenced decisively the finished product.

OLG Frankfurt a.M., 17 September 1991 (Germany) ruled within the scope of the CISG (Art. 3(1))
a contract in which shoes were to be manufactured according to the buyer's instructions and marked
with an "M" trademark.

26. The term "raw materials" appeared for the first time in several Hague Conventions on the Law
Applicable to the Contract of Sale (Art. 1 Convention sur la loi applicable aux ventes a caractcre
international d'objets mobiliers corporels, 15 June 1955; Art. 1 Convention sur la loi applicable au
transfert de la propriété en cas de vente a caractere international d'objets mobiliers corporels, 15
April 1958; and Art. 1 Convention sur la compétence du for contractuel en cas de vente a caractere
international d'objets mobiliers corporels, 15 April 1958). These texts provided that: "Pour son
application sont assimilés aux ventes les contrats de livraison d'objets mobiliers corporels a fabriquer
ou a produire, lorsque la partie qui s'oblige a livrer doit fournir les matiéres premieres nécessaires a
la fabrication ou a la production”. That text was the basis for the deliberation of the 1964 Uniform
Laws (ULIS, and ULF), that decided to refer just to the term "materials".

27. LG Mainz, 26 November 1998 (Germany) provides an example. In this case, the parties agreed
on the production and delivery of a crepe-cylinder for the production of tissue paper and there were
also accesory obligations: "loading, transport, unloading, installation, insurance until the end of the
installation, the waste management of the old cylinder as well as extra work under additional
agreements". Although the discussion was in relation with Article 3(2) CISG, it is stated that: "The
court is aware that before the cylinder (which had been fitted for [buyer's] individual needs) was



produced and delivered, a major engineering effort as well as planning and conceptual work was
required. However, these engineering efforts contributed to the production and delivery of the unit,
determine its value, and therefore do not change the fact that the focus of the contract was the cylinder
itself. [Seller's] further contractual obligations (transport, installation, maintenance) are therefore
accessory obligations that pale in comparison to the value of the manufactured cylinder. This
assessment leads to the application of the United Nations Convention on Contracts for the
International Sale of Goods (cf. v. Caemmerer/Schlechtriem, Einheitliches UN-Kaufrecht, 2nd ed.,
Art. 3 n. 8)". Impliedly, the same approach is found in OLG Kéln, 26 August 1994 (Germany), where
a contract for the elaboration and delivery of a market analysis was not considered within the scope
of the Convention because it cannot be considered a sale of goods, and also was not a contract within
Art. 3(1) CISG. A sensu contrario, it is implied from the case that when the ideas (intellectual work)
are included in the goods, the contract might be governed by the Convention.

28. ICC 7660/1994.

29. Cour of Appeal of Lugano, 29 October 2003 (Switzerland) stating that the installation must be an
optional service (art. 3(2) CISG).

30. OLG Miinchen, 3 December 1999.

31. In this situation, the legal remedies of the CISG apply to the breach of the service obligations with
the necessary adaptations (Art. 7(2)), see further: Peter SCHLECHTRIEM, Interpretation, gap- filling
and further development of the UN Sales Convention, May 2004, available online at
<http://cisgw3.law.pace.edu/cisg/biblio/schlechtriem6.html>; and Rb Hasselt, 4 February 2004
(Belgium), stating that rules on notice in the CISG apply to the services part of the contract. See also
Cour of Appeal of Lugano, 29 October 2003 (Switzerland) stating that the CISG is applicable in a
comprehensive manner to a contract for the delivering and installation of goods.

32. A/CONF.97/C.1/L.26, p. 84; also in HONNOLD, Documentary History, p. 656.

33. 3 It is interesting that the Council of Ministers of the Organization for the Harmonization of
Business Law In Africa (OHADA) aproved on 17th April 1997, entered into force on 1st January
1998, a Uniform Act relating to General Commercial Law. Book V (Commercial Sale) which follows
very closely the CISG regime, has adopted the standard of "major part" for the English text. Article
204, which is counterpart of Article 3.2 CISG, states that "The provisions of this Book shall not apply
to contracts in which the major part of the obligations of the party that delivers the goods shall be
the supply of manpower or other services"”. The French version uses the words "part préponderante”.
The Act does not reflect a provision similar to Article 3(1) CISG. It has to be noted that OHADA
texts are written in French and later translated into English.

34. A/CONF.97/C.1/SR.2, p. 242; also in HONNOLD, Documentary History, p. 463. But see the
intervention of Prof. Farnsworth (USA).

35. In the case law: LG Mainz, 26 November 1998 (Germany), comparing the value of the crepe-
cylinder with the value of the post-delivery services; OLG Miinchen, 3 December 1999 (Germany):
"In the present case, the value of the agreed services for several mechanics for the period of six weeks
merely constitutes a small part of the total costs for the plant of DM 1,245,000.00"; ICC 7153/1992,
in which, according to Hascher, the conclusion of the Arbitral Tribunal that the contract was governed
by the Convention (Art. 3(2)) was confirmed by an invoice where the price paid for the assembly of
the material was of a completely secondary order of magnitude compared to that of the price of the
materials (Dominique HASCHER, ICC 7153/1992. JDI, 1992, no 4, pp. 1005-1010); Cour d appel
de Grenoble, 26 April 1995 (France): Art. 3(2) CISG was applicable to a sale of a warehouse in which



there was also an obligation of dismantling and delivery. The price paid for the contract was 500,000
French francs, with 381,200 francs allocated to the warehouse and 118,800 francs for the dismantling
and delivery); KG Bern-Laupen, 29 January 1999 (Switzerland), although wrongly comparing the
cost of the materials with the manufacturing of the goods, the value of the manufacture of the goods
amounted to 56.25% of the total price (400,000 French francs); KG Zug, 25 February 1999
(Switzerland) in a contract in which the seller was to provide the construction material for a roof and
also its installation. The tribunal compared the labour costs with the supply costs and held that the
former were not substantially higher as compared with the latter; Arbitration Award, 30 May 2000
(356/1999) (Russia). The Arbitral Tribunal considered the CISG applicable (Art. 3(2)), although the
tribunal referred to Art. 3(1)) to a contract of shipment of equipment and some post-delivery services
since the price of the equipment to be delivered amounted to more than 50% of the entire price of the
contract; HG Ziirich, 17 February 2000 (Switzerland), although it did not cite Article 3(2) CISG, the
court made a comparison of the value of the services provided by the seller; LG Miinchen, 16
November 2000 (Germany): the contract was for the delivery and installation of pizzeria fittings into
the buyer's restaurant-facilities. The tribunal considered it to be a contract of sale governed by the
Convention (Art. 3(2) CISG). After interpreting the contract and the fact that the price was unitary,
i.e., no separation fee for the service, the tribunal held that: "In view of the considerable amount and
value of the objects, which can be gathered from the individual prices, the delivery of goods does not
diminish against the performed works, even if a longer period of time is required for the installation".
And Cour of Appeal of Lugano, 29 October 2003 (Switzerland) considering the CISG applicable
since the delivery of the goods (modular wall partitions) constitute the preponderant part of the
contract and was of greater value in the performance of the entirety of the contract in dispute.

36. See ICC 7153/1992. The tribunal held that a contract for the furnishing and assembly of materials
for a hotel was governed by the CISG, since the contract made it very clear that it was a sales contract.

37. See LG Miinchen, 16 November 2000 (Germany): the contract was for the delivery and
installation of pizzeria fittings into the buyer's restaurant-facilities. The tribunal stated that the
contract was governed by the CISG: "According to the written contract, the price for the "entire
delivery" was determined by the addition of the individual prices for individual Articles. The
"construction”, that is, the installation of the fittings, was included in the overall price, as was the
shipping, a service fee was not invoiced. This indicates that the preponderant part of the seller's
obligation was the delivery of the fitting Articles and not the work rendered during the installation".

38. This was precisely the holding of the LG Mainz 26 November 1998 (Germany) in interpreting
"preponderant part" under Art. 3(2) CISG. In the case, the price of the production/delivery/and post-
services of a crepe-cylinder was a unitary price and the court found it impossible to ascertain the
value of the seller's obligations under the contract. Therefore, the tribunal took into account both the
contractual documents and the circumstances of the formation of the contract in order to ascertain
whether the parties saw the preponderant part of the seller's obligation in the delivery of the crepe-
cylinder or in the services accompanying the delivery. In this regard, the tribunal pointed out that the
production and delivery obligations were very detailed in the contract as opposed to the post- services
obligations.

See also: OLG Miinchen, 3 December 1999 (Germany): "Additionally, the particular interest that the
purchasing party place on an obligation, e.g., the characteristic obligation can be decisive (Herber,
note 5 on Art. 3 CISG, Staudinger/Magnus, BGB, 13th ed., note 21 on Art. 3 CISG)". And Corte di
Cassazione, 9 June 1995 (Italy), considering "the essential aim of the contract and its meaning that,
relative to it, the delivery and contribution of doing assume, considering the result the parties wanted
to accomplish”.

39. SCHLECHTRIEM/Herber, Art. 3, no 8 (1% ed).



40. In the case law, HG Ziirich, 9 July 2002 (Germany) does seem to automatically exclude the
Convention in the presence of a turnkey contract. In the case, the seller had the obligation to plan,
deliver, assemble, supervise the assembly, and put into operation a complete plant for the breaking
down and separation of food-cardboard packaging. The tribunal regarded this as a turnkey contract
that was not governed by the Convention (Art. 3(2)): "It goes without saying that the supply of labour
for the assembly, supervision of the assembly and the putting into operation of the plant plays a very
important role in such a project. Oftentimes, the functioning, respectively the correct adjustment of
the various plant parts and their coordination with each other can only be undertaken when the plant
is already effectively in operation (...).Accordingly, the assembly, adaptation, instruction and similar
works constitute a considerable part of the contractual performance. In accordance with scholarly
opinion, the court therefore assumes that the CISG is not supposed to apply to turnkey contracts,
which do not so much provide for an exchange of goods against payment, but rather for a network of
mutual duties to collaborate with and assist the other part (...)".

41. The use of the singular is also seen in the French version of Art. 4.2 of the Hague Convention on
the Law Applicable to International Sale of Goods, 1986. Note, however, that the French text of

the 1974 Limitation Convention on the International Sale of Goods (Art. 6(1)) uses the plural. See,
among the scholars: Peter SCHLECHTRIEM, Internationales Kaufrecht, Mohr, Siebeck, 2003, pp.
21-22, footnote 39.

42. For example, as shown before, the discussion of what is substantial part is wrongfully mixed with
the discussion of what is preponderant part.

43. ADAME, p. 51, states that paragraph (2) may be applied to the situations referred to in paragraph
(1) of Article 3 CISG. This has been done by LG Miinchen, 16 November 2000 (Germany): the
contract was for the delivery and installation of pizzeria fittings into the buyer's restaurant facilities,
the court analyzed the manufacture of the fittings as part of the seller's obligations under Art. 3(2)
CISG; OGH, 27 October 1994 (Austria) in a contract for manufacturing brushes and brooms with
raw materials provided by the buyer, the CISG was held inapplicable on the grounds that the buyer
supplied a substantial part (Art. 3(1)) and that the processing of the raw materials was the main
obligation of the seller (Art. 3(2)); and Kreisgericht Bern-Laupen, 29 January 1999 (Switzerland),
where the tribunal did not consider the CISG applicable on the grounds that the manufacturing of the
machine was the characteristic element of the contract (Art. 3(2) CISG), e.g., the interest of the buyer
was mainly in the production of the machine.

It seems to be also the position of HG Kanton Aargau, 5 November 2002 (Switzerland), in which the
CISG was considered to be applicable on the basis of Art. 3(1) CISG in a contract for the production,
labelling, positioning, service and removal of three inflatable triumphal archs; the court stated that
the substantial subject matter of the contract was the production of the goods.

44. This approach has been wrongfully followed by some cases, particularly, from Germany, when
considering the application of the Convention to software contracts. Although this Opinion does not
deal with software contracts, the cases serve as an illustration of the different treatment accorded
standard goods and custom-made goods.

e - For cases considering that standard software is governed by the CISG, but not custom-made
software, see: OLG Koéln, 16 October 1992 (Germany); OLG Koln, 26 August 1994
(Germany); and LG Miinchen, 8 February 1995 (Germany).

e - On the other hand, HG Ziirich, 17 February 2000 (Switzerland), considered the sale of
software as well as the joint purchase of software and hardware as a sale of goods within the
CISG, citing Articles 1, 3(1), and 51.



45. See LG Miinchen, 16 November 2000 (Germany): the contract was for the delivery and
installation of pizzeria fittings into the buyer's restaurant facilities. The court stated that: "/¢
follows that the fitting objects were not designed by the (seller), but that they were standard
goods which were only adjusted in their measurements to the customer's requirements and
the conditions of the restaurant facilities. Consequently, the production of the objects also did
not constitute a performance of works or services, which is in the fore in contrast to the
delivery of goods". In OLG Miinchen, 3 December 1999 (Germany) the tribunal, when
analyzing the term "substantial part", considered relevant the fact that the plant to be produced
was of a standard model.

46. Contracts that require production, assembly, and delivery of a machine are governed by
Article 3(1) CISG. See, among others, HONNOLD, Uniform Law, no 60.1, footnote no 4: "As
a result of the basic rule of Art. 3(1), labor costs in manufacturing the machinery would be
irrelevant; such costs are not the "supply of labour or other services" under Art. 3(2)").

The solution is logical because otherwise it might be that the contract is considered to be
governed by the Convention by virtue of Art. 3(1) CISG, but excluded applying paragraph

2).

47.1CC 7660/1994: A contract for the production, delivery, and installation of a complete automatic
assembly line for batteries is governed by Art. 3(1) CISG; Cour d'appel de Paris, 14 June 2001
(France), in which the parties agreed to the manufacture of 128 decorated crystal panels to be installed
in the wall of a hotel in Egypt. The tribunal held that the contract was not a contract d'entreprise, as
stated by the Court of First Instance, but a contract of sale. The tribunal stated that Art. 3(2) CISG
did not apply since the obligation of the work done for the production of the crystal panels cannot be
considered as a work or service obligation in the sense of that provision (JDI, 2002, no 2, pp. 483 et
seq., with note of Claude Witz, who also favors the approach of the court). The decision went into
appeal to the Supreme Court that did not mention Art. 3 CISG (Cour de Cassation, 24 September
2003 (France)). See also: HG Ziirich, 8 April 1999 (Switzerland); LG Mainz, 26 November 1998
(Germany); OLG Miinchen, 3 December 1999 (Germany); St. Gallen, Gerichtskommission
Oberrheintal, 30 June 1995 (Switzerland) in reviewing a contract for the delivery and installation of
four sliding gates to be used for the construction of two halls, held that the manufacture of the doors
was within paragraph (1) of Art. 3, and that the installation was in paragraph (2); Tribunal de
commerce de Namur, 15 January 2002 (Belgium), in a contract of sale of a "processing center" where
the parties agreed to the construction of the machine in the seller's workshops; provisional receipt;
the dissembling and the transport of the parts in the establishment of the buyer; the assembling of the
machine and the putting in service and the final receipt. The Court considered the contract within Art.
3(1) and did not discuss the application of Art. 3(2) CISG; and KG Schafthausen, 25 February 2002
(Switzerland), although the Court did not refer to Art. 3(2) CISG, it considered the Convention
applicable because the services (installation, transport) were of subsidiary importance as compared
with the obligation to deliver the goods (four drilling apparatus items, three high-pressure pumps,
two mixing machines and several replacement parts).

48. See, supra 1.2.



