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OPINION
1. The Convention governs the incorporation in the contract and interpretation of
clauses providing for the payment of agreed sums for failure to perform the
contract (“agreed sums”).
2. According to the principle of freedom of contract laid down in Article 6 CISG the
parties may derogate from Articles 74 – 79 CISG by including such clauses.
3. The CISG does not exclude provisions on the protection of the obligor of the
otherwise applicable law or rules of law, except for form requirements.
4. (a) Provisions on the protection of the obligor of the otherwise applicable law or
rules of law relying on notions such as reasonableness, excessiveness or
proportionality must be applied in accordance with an international
standard. This standard must be developed from the underlying principles of
the CISG.
(b) In an international context, agreed sums do not fail such provisions on the
sole grounds that they compel the obligor to perform.
5. Whether an impediment exempts the obligor from payment of the agreed sum is
primarily a matter of interpretation of the contract under Articles 8 and 9 CISG.

Unless otherwise agreed, Article 79(1) CISG exempts the obligor from the obligation
to pay an agreed sum.
6. Where the obligee has contributed to the failure of the obligor triggering the
agreed sum, it is barred by Article 80 CISG from relying on agreed sums to the
extent that it has caused the breach.
7. A failure to take reasonable measures to mitigate the loss (Article 77) does not
affect the amount recoverable as an agreed sum.
8. The relationship of agreed sums to the default remedies of the CISG for breach of
contract is primarily a matter of interpretation of the contract under Articles 8 and
9 CISG. Unless otherwise agreed the following rules apply:
(a) Specific performance may be claimed in addition to the agreed sum, only if
the agreed sum is not meant to replace performance of the contract.
(b) Avoidance of the contract does not affect an agreed sum (Article 81(1)
CISG).
(c) In addition to the agreed sum no further damages may be claimed.
_________________________________
COMMENTS
1. The Convention governs the incorporation in the contract and interpretation of
clauses providing for the payment of agreed sums for failure to perform the
contract (“agreed sums”).
Rule 1 repeats the undisputed view that Articles 14 – 24 CISG govern the incorporation
of agreed sums.1
2. According to the principle of freedom of contract laid down in Article 6 CISG the
parties may derogate from Articles 74 – 79 CISG by including such clauses.
2.1 Comparative Overview
2.1.1 Agreed sums payable upon breach of an obligation are a frequent feature in sales
contracts. Today, parties are free to include such clauses in Civil Law systems. 2
Excessive sums are typically3 subject to reduction.4 The Nordic systems likewise
recognise the concept of agreed sums, although there are no specific rules in the
respective Contracts Acts.5 In terms of their validity, the Nordic systems treat them as
every other clause in the contract. This means that a modification of excessive sums is
possible under the provisions allowing for a modification of unconscionable terms in a
contract.6

2.1.2 In Common Law jurisdictions the distinction of penalty and liquidated damages
clauses is of far greater importance than in Civil Law jurisdictions. Originating in the
development of equitable relief against penal bonds, traditional Common Law denies
enforceability to clauses that are found to act in terrorem and are thus classified as
penalties; liquidated damages on the other hand are enforceable under Common Law.7 At
its simplest, the courts require that the agreed sum be a genuine pre-estimate of the loss.
This approach is today also followed in other legal systems of Common Law descent,8
although there are notable exceptions,9 even within Common Law systems10.
2.1.3 Mixed Jurisdictions are divided on the subject of agreed sums. The Philippines and
South Africa have established rules corresponding to those of Civil Law legal systems.11
Although somewhat ambiguous, the same approach can be inferred for Israel.12 Scotland
has traditionally followed the English approach.13 However, under the anticipated Penalty
Clauses (Scotland) Bill the court may modify sums that are manifestly excessive.14
2.1.4 At the international level the first steps were taken by the 1973 Convention Benelux
Relative à la Clause Pénal. In the aftermath of the drafting of the CISG UNCITRAL in
1983 finalised the Uniform Rules on Contract Clauses for an Agreed Sum Due upon
Failure of Performance. Subsequent followers to the UNCITRAL Rules are Article 7.4.13
UNIDROIT Principles of International Commercial Contracts in 1994, 2004 and 2010,
Article 9:509 Principles of European Contract Law in 1999 and Article III.–3:712 of the
Draft Common Frame of Reference in 2009. The approach taken by the UNCITRAL
Rules and its followers dispenses with the distinction of penalty and liquidated damages
clauses. Rather, all agreed sums are upheld, subject to reduction in case of
excessiveness.15 An essentially identical approach is also taken by Article 170 of the
European Code of Contract published by the Gandolfi Initiative in 2001.16
2.2 The Position of the CISG
Rule 2 of this opinion acknowledges the frequency of agreed sums in commerce and
reemphasises the freedom of the parties to include such clauses into their contract. Courts
and arbitral tribunals have based this principle either on Article 6 17 or on Article 45(2) 18.
Since penalty and liquidated damages clauses are inseparably intertwined with the law of
damages, such clauses affect Articles 74 – 77, 79, 80 of the Convention.
3. The CISG does not exclude provisions on the protection of the obligor of the
otherwise applicable law or rules of law, except for form requirements.
3.1 Rule 3 addresses the interplay of the Convention and domestic rules protecting the
obligor.
3.2 Legal systems have developed different mechanisms to offer protection for the
obligor. These can be summarised as follows: Legal systems may establish specific
formal requirements for agreed sums; legal systems may fix the maximum amount of
such sums; legal systems may deny enforceability to agreed sums classified as penalties;

legal systems may provide for the reduction of excessive sums. Furthermore, the obligor
may be protected by general provisions exempting it from liability.
3.3 From the perspective of the CISG, all of these protection mechanisms concern the
validity of agreed sums. Where domestic laws establish fixed amounts for agreed sums, 19
these provisions determine to what extent an agreed sum is valid. Where a legal system
denies enforceability to agreed sums classified as penalties,20 the function of the clause
determines the validity of the entire clause. Where a legal system provides for the
reduction of excessive sums, such provisions determine the extent to which an agreed
sum is valid. As the CISG is not concerned with questions of validity – Article 4 sentence
2(a) CISG – domestic protection mechanisms generally remain applicable to agreed sums
in CISG contracts.
3.4 Courts and arbitral tribunals have therefore rightly applied domestic protection
mechanisms against agreed sums also where such clauses were incorporated in CISG
contracts.21 In particular, it has been denied that a reduction mechanism could be based
on Articles 8 and 77.22 In one case, it was, however, held, that the reduction mechanism
established in Article 7.4.13(2) PICC 1994 satisfied the requirements of an international
trade usage under Article 9(2) and on that account was held applicable.23
3.5 Rule 3 contains an exception to the general rule for domestic form requirements.
These are not applicable on account of Article 11 CISG. Some domestic legal systems,
especially in Eastern Europe and Central Asia, have established specific formal
requirements to be met by agreed sums.24 Article 4 sentence 2(a) CISG, however, defers
questions of validity to domestic "except as otherwise expressly provided in this
Convention". Article 11 CISG, which establishes the freedom of form, is unanimously
perceived to be such an exception, that is, this provision governs a validity question.
3.6 One court decision has, however, held that despite Article 11 CISG domestic formal
requirements specifically addressing agreed sums remain applicable as the Convention
did not contain any provisions dealing with agreed sums.25 The better view, which is
adopted in Rule 3, is to give Article 11 CISG a broad meaning so as to eliminate all
domestic form requirements for the sales contract or any of its clauses, unless Articles 90,
96 CISG lead to a different result.
4. (a) Provisions on the protection of the obligor of the otherwise applicable law or
rules of law relying on notions such as reasonableness, excessiveness or
proportionality must be applied in accordance with an international standard. This
standard must be developed from the underlying principles of the CISG.
(b) In an international context, agreed sums do not fail such provisions on the sole
grounds that they compel the obligor to perform.
4.1 General

4.1.1 Rule 4 addresses the application of domestic validity tests as envisaged by Rule 3 to
agreed sums contained in CISG contracts. Independent of the individual approach taken
by a legal system the subject matter is always whether and to what extent a clause is
upheld in a contract. From a functional perspective, some legal systems completely
invalidate clauses while others partially invalidate them by reduction of the sum agreed
upon; then again, some legal systems uphold clauses in their entirety and only subject to
unconscionability and immorality, which is again a question of validity.
4.1.2 The most prominent protection mechanisms against agreed sums are the
unenforceability of clauses classified as penalties and the reduction of excessive sums. As
noted earlier,26 the first approach is primarily taken by Common Law legal systems,
while the second is typical for Civil Law legal systems, Nordic systems, Mixed systems
and also for international instruments.
4.1.3 As regards these mechanisms, independent of the individual approach taken by a
legal system the subject matter is always whether and to what extent a clause is upheld in
a contract. From a functional perspective, some legal systems completely invalidate
clauses while others partially invalidate them by reduction of the sum agreed upon; then
again, some legal systems uphold clauses in their entirety and only subject to
unconscionability and immorality, which is again a question of validity.
4.2 Interpretation of Domestic Tests Under the CISG
4.2.1 The CISG is part of the law of every Contracting State. More specifically, it is that
part of state law which governs international sales contracts. Thus, where purely domestic
provisions are needed to supplement this part of the law it makes sense to interpret them
in a way so as to reflect the international dimension of this area of the law. In other
words, a clause that may be unreasonable in domestic sales is not necessarily
unreasonable in an international setting.
4.2.2 From this finding it follows that when applying tests such reasonableness,
proportionality or whether an agreed sum is a genuine pre-estimate of the loss, these must
be assessed against an international standard to be derived from the CISG. To put it in
traditional terms of legal systems prohibiting penalties: Whether a sum stipulated is a
genuine pre-estimate of the loss – which in the end is always a test of reasonableness –
must not be decided in accordance with domestic case law but in light of what is
reasonable in international trade. To put it in traditional terms of legal systems employing
a reduction mechanism: Whether a clause is excessive under the circumstances and thus
to be reduced is not to be decided in light of what is held to be excessive in domestic
contracts, but is to be determined by applying an international standard.
4.3 The Standard of the CISG
4.3.1 Determining the standard established by the CISG means interpreting the
Convention under Article 7(1) CISG. It is necessary to determine, whether the possibility
of inducing performance by making use of an agreed sum is also part of the international

standard established by the CISG, ie whether party autonomy provides sufficient grounds
in international trade to do so.
4.3.2 The possibility to induce performance by an agreed sum is recognised in most Civil
Law legal systems, Mixed Jurisdictions, Nordic legal systems and in international
instruments. The mandate of Article 7(1) CISG requires the standard also to be
acceptable to those legal systems which take a different stance. This relates to those legal
systems that protect the obligor by denying enforceability to clauses classified as
penalties. Here, it is justifiable that the test of whether an agreed sum is a genuine preestimate of the loss in international sales contracts can also be passed by clauses inducing
performance by the respective counter-party.
4.3.3 A closer analysis of the developments in Common Law jurisdictions reveals that the
traditional rule has come to be seen as a rare departure from the general principle of
freedom of contract and is perceived to be a relic from the age of English courts of equity
protecting obligors in penal bonds.27 The traditional Common Law approach has been
labelled an anomaly,28 with its underlying ratio being ‘mysterious’29 and remaining ‘one
of the abiding mysteries of the common law’30 which in the end turns out to be an
‘anachronism, especially in cases in which commercial enterprises are on both sides of
the contract’31. In a similar vein Lord Diplock had stated in Robophone Facilities Ltd v
Blank: ‘I will make no attempt, where so many others have failed, to rationalise this
common law rule. It seems sui generis.’32 Others speak of an ‘accident of legal history’.33
4.3.4 Furthermore, there is increasing acceptance of the notion that the law of damages
protects the interest in the performance of the contractual obligations owed and not
merely the economic balance sheet. In comparative law discussion this development is
typically described as a paradigm shift from the ‘economic benefits principle’ to the
‘performance principle’.34 Under this latter principle the law of damages is considered to
function as an enforcement of contractual obligations.35
4.3.5 A vivid example is Attorney-General v Blake.36 The majority of the Law Lords
reasoned that ‘the law recognises that damages are not always a sufficient remedy for
breach of contract. […] Even when awarding damages, the law does not adhere slavishly
to the concept of compensation for financially measurable loss. When the circumstances
require, damages are measured by reference to the benefit obtained by the wrongdoer.’37
One commentator has noted that an agreed sum providing for the disgorgement of
benefits derived from breach of contract under the traditional rule would clearly fail to be
a liquidated damages clause but that ‘it would seem odd to knock out such a clause as a
penalty at least in a situation where the courts would otherwise be willing to award an
account of profits or restitutionary damages’.38
4.3.6 Further evidence for a changing perception of the law of damages – although not
directly related to international sales contracts – can be derived from an increasing
tendency to either grant or advocate punitive damages also in breach of contract actions.39

4.3.7 Putting together these developments, the exception made for agreed sums from the
general principle that terms freely entered into have to be strictly enforced may see a
change in the near future. It follows, that where the CISG provides the backdrop for the
general test of reasonableness to be carried out under the genuine pre-estimate of loss
test, agreed sums should not fail the genuine pre-estimate of the loss test simply because
they seek to induce performance of the obligation owed. Rather, they should fail this test
if they are excessive in relation to that goal, ie where they are disproportionate in the
context of the individual contractual relationship.
4.3.8 Consequently, agreed sums in CISG contracts should generally be upheld
independent of the function they assume. Domestic tests of validity employing a standard
of reasonableness have to be applied against the background provided by the CISG. This
background provides that the mere fact that a clause secures performance as owed under
the contract is not sufficient for the agreed sum to fail the test of unreasonableness.
However, the CISG does not provide any guidelines as to the legal consequences should
the clause in question be held to be unreasonable, ie to not be a genuine pre-estimate of
loss or an excessive sum. This issue is exclusively for the applicable domestic law to
decide.
5. Whether an impediment exempts the obligor from payment of the agreed sum is
primarily a matter of interpretation of the contract under Articles 8 and 9 CISG.
Unless otherwise agreed, Article 79(1) CISG exempts the obligor from the obligation
to pay an agreed sum.
5.1 Rule 5 addresses the constellation where the breach of the obligor triggering the
agreed sum is caused by an impediment beyond control that it was neither able to foresee
nor to overcome or at least its consequences. In such situations, absent any agreement to
the contrary, Article 79 CISG exempts the obligor from the obligation to pay damages.
Rule 5 provides the same result with regard to the agreed sum.
5.2 Attempts to expressly extend Article 79 CISG to agreed sums at the Vienna
Conference were not successful.40 In court practice on the CISG, this problem has
apparently only arisen in one case but was left open by the court as the results would not
have differed in that case.41 Article 7(1) CISG dictates that its interpretation has to give
due regard to the international character of the CISG. In light of the fact that Article 5
UNCITRAL Rules, the official Comment 2 on Article 7.4.13 PICC and the vast majority
of domestic legal systems hold the obligor only liable for the agreed sum where it is
liable for the non-performance, Article 79 CISG should be interpreted – absent any
indications by the parties to the contrary – as relieving the obligor from an agreed sum
where the requirements of that provision are met.42
6. Where the obligee has contributed to the failure of the obligor triggering the
agreed sum, it is barred by Article 80 CISG from relying on agreed sums to the
extent that it has caused the breach.

6.1 Rule 6 addresses situations where the oblige of the agreed sum has contributed to the
breach triggering the agreed sum. This may for instance occur where the FOB-buyer is
late in naming the vessel or gives wrong instructions regarding loading points and
schedules thus delaying delivery. In these instances Article 80 CISG prevents the
aggrieved party from relying on the breach to the extent that it has contributed to it.
6.2 Rule 6 clarifies that Article 80 also applies to agreed sums. Hence, the contribution of
the obligee made to the breach must be reflected in a proportional reduction of the agreed
sum.
7. A failure to take reasonable measures to mitigate the loss (Article 77) does not
affect the amount recoverable as an agreed sum.
7.1 Rule 7 deals with the interplay of the general duty to mitigate losses and the agreed
sum payable by the breach of the obligor. The CISG clearly distinguishes contribution to
breach by the obligee and mitigation of losses incurred. As a starting point – and in
contrast to Article 80 – Article 77 does not have any impact on the fact that the agreed
sum is triggered in its full amount. Under the CISG the failure to mitigate losses on the
side of the obligee does not impact the amount that must be paid by the obligor. Agreed
sums are payable upon breach independent of whether an actual loss has occurred. If it is
generally irrelevant, whether a loss has occurred it cannot be of relevance, whether that
loss is an unmitigated or a mitigated one. Articles 74 – 77 are rules for calculating
damages. Where, however, an agreed sum is stipulated in the contract, the parties have
taken care of this necessity in advance. In particular, Article 77 does not contain a
reduction mechanism.43
7.2 In addition, if Article 77 CISG were considered relevant to the amount of the agreed
sum, would then be necessary to determine the actual loss and the amount that could have
been avoided. These questions are prone to lead to disputes between the parties and
prevent a quick and efficient resolution of the dispute. This, however, would defeat the
exact purpose of the agreed sum. At the domestic level this issue has been raised in
statements to the effect concepts of liquidated damages and mitigation are fundamentally
different and do not influence each other.44
7.3 Furthermore, it appears preferable to leave it to the obligee whether it decides to take
mitigation measures. The economic incentive to take mitigating measures is to reduce the
actual loss and recover the sum in full.45 The economic risk of not taking mitigating
measures is that the actual loss may exceed the agreed sum and that the obligee then
cannot recover the outstanding part.
8. The relationship of agreed sums to the default remedies of the CISG for breach of
contract is primarily a matter of interpretation of the contract under Articles 8 and
9 CISG. Unless otherwise agreed the following rules apply:
(a) Specific performance may be claimed in addition to the agreed sum, only if the
agreed sum is not meant to replace performance of the contract.

(b) Avoidance of the contract does not affect an agreed sum (Article 81(1) CISG).
(c) In addition to the agreed sum no further damages may be claimed.
8.1 General
8.1.1 Rule 8 addresses the relationship of the agreed sum triggered by the breach to the
general remedies available in case of breach of contract.
8.1.2 This is not a question of validity46 and despite recurring statements to the contrary47
should therefore not be dealt with under domestic law. The CISG is exclusively in charge
of determining its sphere of application and thus of its remedies for breach of contract.
Naturally, it is first and foremost up to the parties to make provision for the remedies
available (Article 6 CISG) 48 subject to the boundaries set by the applicable domestic law
(Article 4 sentence 2(a) CISG). The first step is thus always the interpretation of the
clause in dispute in accordance with Articles 8, 9 CISG.49 If this does not lead to a
solution the following guidelines apply.
8.2 Specific Performance
8.2.1 Legal systems agree that the mere presence of an agreed sum does not in and of
itself exclude the remedy of specific performance.50 The majority of legal systems
provides by default that the obligee cannot cumulatively claim the agreed sum and
specific performance where the agreed sum was incorporated into the contract precisely
to remedy total non-performance, eg non-delivery, as this would lead to double
recovery.51
8.2.2 Where on the other hand the agreed sum is incorporated to remedy improper
performance, the obligee can cumulatively request payment of the agreed sum and
specific performance.52 This is particularly the case where the agreed sum is stipulated
for situations of delay, which have been hat issue in the vast majority of cases dealing
with agreed sums in CISG contracts.
8.2.3 An interpretation of the Convention under Article 7(1) CISG having regard to the
international character of the CISG suggests that this approach to specific performance
also has to be adopted as the default rule under the Convention.
8.3 Avoidance of the Contract
8.3.1 Under Rule 8 b. avoidance of the contract does not bar the obligee from recovering
the agreed sum triggered by the breach of contract. This is consistent with the general
concept of the CISG to allow for the combination of avoidance of contract and damages
for breach of contract.
8.4 Damages

8.4.1 Rule 8 c. clarifies that unless the parties agree otherwise, the obligee may not
recover any losses exceeding the agreed sum. The matter is therefore first of all one of
interpretation of the parties' agreement under Articles 8 and 9.
8.4.2 At the domestic level the position among legal systems is split with regard to the
relationship of agreed sums to the remedy of damages for breach of contract. One view is
that as a general rule the obligee should not be entitled to any additional losses.53
Exceptions are typically only made where the obligor has acted intentionally or
fraudulently.54 In other legal systems, courts are granted the possibility to increase the
sum. In some systems courts seem to enjoy broad discretion, as the right to adjust the
agreed sum in question appears not to be subject to any qualifications.55 Other legal
systems granting this possibility to courts, however, require that the agreed sum be
disproportionately low (‘dérisoire’, ‘ínfimo’).56 In systems prohibiting penalties, the
obligor may not be able to invoke an unreasonably low agreed sum on the grounds of
unconscionability,57 thus leaving the obligee with its ordinary claim for damages.
8.4.3 The other view is that a claim for additional damages is generally admissible with
the sum being set off against the claim by default.58
8.4.4 At the international level the UNCITRAL Rules attempt to strike a balance between
both positions on the availability of a claim for additional losses. First of all, Article 7
sentence 1 states that no damages may be claimed to the extent the loss is covered by the
agreed sum. This is parallel to domestic rules setting off the agreed sum against the
damage claim. E contrario – ‘to the extent’ – it follows that beyond the extent of the loss
covered by the agreed sum damages may be claimed. The middle ground approach taken
by the UNCITRAL Rules is then evidenced in Article 7 sentence 2. This provision
restricts the availability of a claim for additional damages to cases where the loss
‘substantially exceeds the agreed sum’.
8.4.5 Also in this context it is up to the parties to make provision for this issue. It is
highly advisable that phrases such as “to the exclusion of additional claims” or “without
prejudice to other claims” be used. On account of Article 6 CISG, the Convention does
not object to either of the two solutions.59 However, the applicable domestic law may
take a different stance and strike down clauses which allow for cumulative requests for
the agreed sum and damages for breach of contract.60
8.4.6 It follows from this result that where under the CISG additional claims may not be
recovered, because the agreed sum is exclusive in nature, domestic provisions allowing
courts and arbitral tribunals to increase the amount payable are pre-empted. The results
found by the Convention must not be circumvented by domestic law. If a sum is
unreasonably low a legal system is not prevented from declaring these clauses invalid for
reasons of unconscionability or equivalent concepts.
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