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Benckas koHBeHLMs — MHEHUE KOHCYJIbTaTUBHOTO coBeTa Ne3

HpaBI/IJIO HCKIIOYC€HHUSA YCTHBIX H0R33aTeJII)CTB2, npaBuJI0 ﬁyKBaJIBHOFO TOJKOBaHUA,
OroBOpKa o HOF.HOIlIeH](l](l3 u Benckas KOHBCHIII/IH4

utuposate kak: CISG-AC Opinion no 3, Parol Evidence Rule, Plain Meaning Rule, Contractual
Merger Clause and the CISG, 23 October 2004. Rapporteur: Professor Richard Hyland, Rutgers Law
School, Camden, NJ, USA.

! KoncynbraTipHblii coBeT 1o KOHBEHIMH 0 I0T0BOpaX MeXIyHapoaHO# Kyuiu-Tipoaaxu ToBapos (CISG-AC)
SIBJISIETCS] YaCTHOM MHUIMATUBOM, oanepxuBaemoit uctutryrom Mexynapoanoro Toprosoro Ilpaga,
ropuarnyeckuM QakynbteroM YHuBepceureta [1stic u Llentpom Toproeoro npaea, Kyun Mapu, JIongoHckoro
yHuBepcuTeTa. KOHCYTBbTaTUBHBIN COBET CymiecTBYeT i nmoaaep kku moanManus Konsenun OOH o
JloroBopax MexIyHapoAHOH KyIUIU-IIPOJaXKH TOBAPOB, a TAKXKE, YTOOBI CIOCOOCTBOBATH JOCTHIKEHHIO
eanHooOpasHoro TosnkoBaHus KoHBeHINH.
Ha yupenurensaoMm coopanuu B [Tapmxe B urone 2001 roga nmpodeccop Ierep LInextpum (yHUBEpCUTET
®paiibypra, 'epmanus) 6pu1 u30pan npenacenareneM KoHCynbTaTHBHOTO COBETa Ha TPEeXJIETHUH cpokK. JlokTop
npaa Jlykac A. Mucrenuc u3 Lenrpa Toprosoro npasa Kynn Mapu 6bu1 H30paH cekperapem.
KoHcynbTaTUBHBIH COBET COCTOUT U3 CIIEAYIOLIMX JIHIL: 3aCIyKEHHBIH Mpodeccop B OTCTaBKe IpUK .
Beprcreiin, Yausepcucrer Isiic; [Ipod. Mumens Moaxum bowens, Pumckuii yausepeucret Jla Canuenna;
npo¢. E. Annan @ancsopr, dakynsret npasa Komymbuiickoro yausepcuteta; npod. Anexanapo M. I'appo,
¢daxynbreT npaBa Komymobuiickoro yausepcureta; npod. Cap Poit M. I'yn, Oxcdopn; npod. C.H. Jlebenes,
Mopckas apoutpaxHas komuccus npu Toproso-npomsinuieHHoil nanare P®; Iu Pambepr, npodeccop
YaCTHOTO IIpaBa, IOPUANIECKHH (GakyapTeT yHHBepcuTeTa CTOKI0JIbMa, PEKTOP IOPHIAMIECKOTO KOJUIeKa B
Pure, JlatBus; nmpod. [Murep Inextepum, yausepcutetr ®paiidypra; npod. Xupy CoHO, OpHITUSCKHIA
¢dakynbrer YHHBepcuTeTa Xokkaiino; npod. Kinoa Burn, Yausepcurer Caapianaec u CtpacOyprekuit
YHHUBEPCUTET.
Ynenst CoBera nzbuparorcs Coserom. Ha cBoem copenianuu B Pume B utoHe 2003 KoHCyIbTaTHBHBIH COBET
n30paj JOMOIHUTENFHBIMU WieHamu Tpod. [Tnnapa [Mupaneca Buckacmwiiaca n3 Magpuuckoro YHUBEpCUTETa
Kapna III u npod. Mure6opra llIBeHuepa u3 ynusepcutera basens.
3a pomnonHuTeNbHON HHpOpMaIel obpamaiitech no agpecy: <L.Mistelis@qgmul.ac.uk>.
? Parole evidence rule - mpaBHIIO TONKOBAHHUS JOFOBOPOB B "00ImeM mpase", COrTacHo KOTOPOMY YCJIOBHUS
JIOTOBOPA, 3aKJIFOYCHHOTO B MUCBMEHHOM (hOpMe, He MOTYT U3MEHSThCS YCTHBIMU COTIALICHHUSIMH, TOTOMY
HeJIb3s UCTIONb30BaTh ISl IOKA3bIBAHUS CBUAETENLCKHE IOKa3aHU (IIPUM. IIEPEBOTUNKA).
3 Contractual Merger Clause - ycIoBHe I0r0BOpa, COTJIaCHO KOTOPOMY MOAMHMCAHHOE CTOPOHAMH COTITAIICHHE
BKJIFOUA€T BCE JOCTUTHYTHIE MEX]Iy HUIMHU JIOTOBOPEHHOCTH, ¥ TOITOMY CTOPOHBI HE MOTYT CChUIAThCS Ha
JOKYMEHTBI, IPEIIECTBYIOLINE 3aKII0UEHHIO I0T0BOPA, HAIIPUMED, IIEPENUCKY, TIEPErOBOPHI U Ipod. OroBopka
0 TIOTJIOLICHUH OYeHB OIM3Ka [0 CMBICIY K IIPABIILY 00 HCKIIIOYCHNH YCTHBIX JOKa3aTeIbCTB, OAHAKO,
TocJeJHee SIBJISETCS HOPMOH 1paBa, a OroBOpa O MOTJIOLIEHUH - IOTOBOPHBIM YCJIOBHEM (IIPUM. IEPEBOAYHKA).
*310 MHeHHE ABIAETCA OTBETOM HA 3aIPOC KOMUTETA [0 HHOCTPAHHOMY M CPaBHHTENbHOMY npaBy Kommernu
aBokaToB Helo-Mopka. Bompocsl, mocTapieHnbie niepe KOHCYIbTaTHBHBIM COBETOM, CIIEIyFONIHE:
«1. Cyn 11-ro okpyra, pemus, yTo BeHcKkast KOHBEHIUS TO3BOJISET CYIy HE HCIIOJIb30BaTh IIPABUIIO
UCKJIFOYEHHSI YCTHBIX JOKa3aTelbCTB, KOTOPOE, B 00IIIEM, OTPaHUYMBACT «10Ka3aTeNIbCTBA JIF0OOTO
pannero cornamenus» (ETK 2-202), cBouM perieHreM MpuBe K HeONpeIeIeHHOCTH MTPH
COCTaBJICHUU KOHTpakToB. Eciu npasuio, ycranosienHoe B aene MCC-Marble, npeBanupyet, TO
Jla’ke yCIIOBUSI HauOOJIee TIATEIbHO COCTABICHHBIX JOTOBOPOB HE OYIyT ONpeNeIIOIUMH.
2. IlpumeHsieTcs U IPABUIIO UCKIIIOYEHUS YCTHBIX JIOKA3aTeIbCTB B COOTBETCTBUU ¢ BeHckoi
KOHBeHIMeNH? XOTs 3TO MPaBUJIO OTHOCUTHCS K MaTepHalbHOMY NpaBy, a HE K BOIIpocaM
JIOKa3aTeNbCTB U, CJIIOBATENBHO, ONanaeT B chepy BeHnckoil KoOHBEHIMY, IPEICTaBIsLETCS CIIOPHBIM,
YTO OHO OTHOCHTCS K BOIPOCaM "KOTOpBIE IPSIMO B KOHBEHIINH He paspemnieHsl”. [[ppyMeHIMBIM B 3TOM
ciydae OyeT npaso, "MPUMEHUMOE B CHITy HOPM MEXIyHapOJAHOTO YacTHOro mpasa” (cT. 7 (2)
Benckoli KOHBEHIIUH) U, B CIy4asx, KOTa IPUMEHUMBIM OyIeT aMepHKaHCKOEe IIPaBO MIIH IIPaBO HHOM
CTpaHbl, OTHOCSIIEHCA K cucteMe "ob1ero npasa', TO JOJDKHO MPUMEHATHCS MPABUIIO UCKIIOUEHHS
YCTHBIX JIOKa3aTeIbCTB ...
3. IIpumMensieTcst 1 PaBUWIIO OYKBAJIBHOTO TOJKOBAaHUs 10 BeHckoit koHBeHIN?
4. Byner nu, B COOTBETCTBUY ¢ BeHCKoi KOHBEHIMEH, IPUMEHEHKE "OTOBOPKH O MOTJIOICHUH" BECTH
aBTOMATUYECKH K IPUMEHEHHIO IpaBuiia 00 MCKIIFOUEHUH YCTHBIX JOKa3aTeNbCTB, HE3aBUCHMO OT
TOTO, IPUMEHSIETCS JIU TIOCIIEIHEE [IPU PACCMOTPEHHH Aena?y.




HpI/IH}ITO KOHCYJ'H)TaTI/IBHLIM COBETOM Ha 7-M 3acelaHuH B Maz[pm[e CANHOIJIaCHO.
BOCHpOI/I?,BCI[eHI/IC 3TOI'0 MHCHHSA Pa3pelIacTCA.

Hacrosiiee MHeHHe NOCBAIIAETCS CBETIONM HaMSTH HAIEro JApyra, KOJJIETH U YYUTENs
Annana ®apucBopTa, ckoruasiierocs 31 suBaps 2005 rona.

[urep Lnextpum, npedcedamens

Epuk 3. Beprcreita, Mumens Hoaxum Borems, Anexarapo M. Tappo, Poit M. T'yx, Cepreii
H. Jle6enes, ITunap IMupanec Buckacumnac, An PamGepr, Unredopr Llsenrep, Xupy Cono,
Knon Butn, urenst

Jlyxac A. Mucrenuc, cekpemapo.

MHEHUME

1. HpaBI/IHO 00 HMCKIIOUeHUH YCTHBIX JOKAa3aTCJIbCTB HC BKJIIOYCHO B BCHCKy}O KOHBCHIIHIO.
BeHnckas koHBeHIIHS peryjaupyeTt pojib U 3HAYCHUEC ,I[OFOBOpHOﬁ JOKYMCHTAIHU.

2. B HekoTopbIx cTpaHax "oOmero mpama" A Ieniedl TOJKOBAaHHWS JIOTOBOpPa IMPaBUIIO
OyKBaJbHOTO TOJKOBaHMS HCKIIIOYAET OLIEHKY CyJOM JI0Ka3aTeJIbCTB, HE BKJIIOUYEHHBIX B
KQXYIIUHACS HESICHBIM JOKyMeHT. [IpaBmio OyKBaJbHOTO TOJKOBaHHS HE TPUMEHSETCS B
COOTBETCTBUH C BEHCKOH KOHBEHITUEM.

3. "OroBopka o TorIonIeHnn", Takke n3BecTHas Kak "OroBopka o 1EJI0CTHOCTH JOroBopa' B
KOHTpaKTax, peryaupyeMblXx BeHCKOW KOHBEHIMEH, OTCTymaeT OT MNpaBwi BeHckon
KOHBEHLIMM O TOJKOBAaHMU M JOKa3aTelbCTBaX. B pe3yibraTe cTOpOoHA MOKET OBITh JIHMILIECHA
BO3MOXHOCTH CCBUIaThCSI B KaueCTBE JI0KA3aTeJbCTBA Ha 3asBJICHUSA WM COIJIALLCHMS,
KOTOpbI€ He ObUIM COBEpLIEHBbI B MUChbMEHHOW (hopme. Bonee Toro, eciau CTOPOHBI XKeJaroT,
OHM MOTYT HCIOJB30BaTh "OTOBOPKY O TMOIMJIOMIEHUH" [JIs UCKIIOUYEHUS TNPUMEHEHUS
TOPTOBBIX OOBIYACB.

Mexy TeM, TIpH ONPEICIICHUH TIOCIICICTBUH TTOJJOOHBIX "OrOBOPOK O MOTJIOMECHUH" JTOIKHEI
MPUHUMATECS BO BHUMAaHUE 3asBIICHUS W TIEPETOBOPHI CTOPOH, a TakKKe BCE HHBIC
00cTOSITeNLCTBA JIENa.



