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Opinion

1. The Parol Evidence Rule has not been incorporated into tH@lSG. The CISG
governs the role and weight to be ascribed to contractual wimng.

2. In some common law jurisdictions, the Plain Meaning Rul@revents a court from
considering evidence outside a seemingly unambiguous writifigr purposes of
contractual interpretation. The Plain Meaning Rule does not aply under the CISG.

3. A Merger Clause, also referred to as an Entire Agreemer@lause, when in a
contract governed by the CISG, derogates from norms of intermtation and evidence
contained in the CISG. The effect may be to prevent a partiyom relying on evidence
of statements or agreements not contained in the writing. breover, if the parties so
intend, a Merger Clause may bar evidence of trade usages.

However, in determining the effect of such a Merger Clausehe parties' statements
and negotiations, as well as all other relevant circumstancesall be taken into
account.

Comments

1. INTRODUCTION

1.1.Interpretation and Evidence under the CISG
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1.1.1.The CISG provides norms and principles for the integpicet and evidence of international
sales transactions. These include Article 8, which gdigeyermits all relevant circumstances to be
considered in the course of contract interpretatioticl&r9, which incorporates certain usages into
the contract, and Article 1IB] which indicates that a contract and its terms magrbeed by any
means, including by witnesses. These rules prevail oveestanules on interpretation and
evidence of contractual agreements. Since these andtdetas, Article 6 permits the parties to
derogate from them or vary their effect.

1.1.2.Article 6 permits the parties to derogate from themaoy their effect, e.g., by merger
clauses. This Opinion considers some issues thatvanise a court or tribunal is asked to
determine whether the parties intended by a merger clawsrdgate from the Convention's norms
governing contract interpretation.

1.2.TheParol Evidence Rule

1.2.1.The Parol Evidence Rule refers to the principles whizhroon law courts have developed
for the purpose of determining the role and weight tolzst¢o contractual writings. The basic
purpose of these principles is "to preserve the integfityritten contracts by refusing to allow the
admission of [prior] oral statements or previous corredpace to contradict the written
agreement[4] In order to allow the intent of the writing to prevélie judge may exclude what is
known as extrinsic or parol evidence, particularly statgsimade during the negotiations. The
Parol Evidence Rule applies to the general law ofreoty, including the sale of goods law of
common law jurisdiction§s]

1.2.2.The Parol Evidence Rule is believed to have developedreshend for judges to prevent
common law juries from ignoring credible and reliablétten evidence of the contra@] The US
legal system maintains the right to a jury trial in lomatters, and most civil jury trials take place in
the United Statels]] As a result, the Parol Evidence Rule has become impa@rtant in US law

than in other common law systems.

1.2.3.The Parol Evidence Rule comes into play when two eistances meet. First, the agreement
has been reduced to writing. Second, one of the part&s & present extrinsic or parol evidence
to the fact finder. Extrinsic or parol evidence includesience of the negotiations or of agreements
related to the contractual subject matter which wasnootrporated into the written contract. A
typical case involves representations made during theiagns by Seller or Seller's
representatives regarding the quality of the goods. Unddpdihol Evidence Rule, Seller may ask
the tribunal to bar introduction of evidence of any espntations not incorporated into the written
contract.

1.2.4.In English law, the Parol Evidence Rule involves aitigthle presumption that the writing
was intended to include all the terms of the con{&dEnglish courts first examine the writing to
determine whether it was meant to serve as a true rettind contracf9] Thus, under English

law, the party relying on a writing has the benefit thdten the writing appears to be complete, it is
presumed to represent the complete contract, subjec tahbr party's right of rebuttdlO]

1.2.5In US law, the Parol Evidence Rule operates in twos$iel] A US court asks first whether

the writing was "integrated,"” meaning whether the writwas intended to represent the final
expression of the terms it contains. The partie€9)ar a mere draft of the agreement, for example,
would usually be deemed not to be integrated. A writing sidnyethe parties and containing

detailed specifications will usually be found to be inteégptalf the writing is integrated, neither

party may introduce parol evidence to contradict thegearihthe writing. If the writing is deemed to
be integrated, the second step is to determine whetiséicompletely integrated,” namely whether
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it was intended to represent the complete expressite gparties' agreement. If the writing is
completely integrated, parol evidence may not be intratletber to contradict or to supplement
the writing's terms.

1.2.6.Different methods are used in US law to determine whetheiting is completely
integrated12] Some courts engage in a conclusive presumption thatiagaflly incorporates the
contract. Other courts presume that the writing is detaly integrated unless, by its terms, it refers
to factors beyond its four corners. Still other coafksw evidence of extrinsic circumstances,
though not of the preliminary negotiations, when considewhether the writing is integrated.
Perhaps the most liberal method is that proposed bydb@fement (Second) of Contracts--all
extrinsic evidence, including the negotiations, may beidersd when determining whether the
parties intended the writing to be the complete and §itedément of their obligatioi$3] US sales
law has adopted a similarly liberal appro&tt]

1.2.7.The Parol Evidence Rule was designed to serve both @dengxry and a channeling

function, but its efficacy has often been challendéd.The evidentiary function serves to protect a
contractual writing against perjured or unreliable testimeggarding parol terms. The channeling
function excludes prior agreements that have been sgset®r merged into the writing. Despite

its name, the Parol Evidence Rule is a substantieeoficontract interpretation rather than a rule of
evidencdl6] The Parol Evidence Rule therefore applies when thstantive law governing the
contract contains a Parol Evidence Rule.

1.2.8.The civil law generally does not have jury trials inilobaseq17] and civilian jurisdictions
usually do not place limits on the kind of evidence admssdprove contracts between
merchants. Though the French Civil Code, for examptarporates a version of the Parol
Evidence Rule for ordinary contradiis3] all forms of proof are generally available against
merchant$19] In German law, no Parol Evidence Rule exists fdregitivil or commercial
contracts, though German law presumes that a contraatitiag is accurate and compleftz0]
This is also the case in other laws, e.g., Japane$2llhand Scandinavian laws.

1.2.9.Statements, agreements, and conduct that arisetadteomnclusion of the writing are treated
differently in the different common law systemsUS8 law, they are not considered parol evidence
and are therefore not barred by the Parol Evidence[R2]d=nglish law, on the contrary, attempts
to avoid the situation in which a contract's meaning wdwetluded varies at a later date.
Therefore, English law does not permit evidence of thiegsastatements or conduct after the
conclusion of the contract to impact the issue oti@axt interpretatiof23]

1.3.ThePlain Meaning Rule

Even when the Parol Evidence Rule bars parol evidenqaufposes of contradicting or
supplementing a contract's terms, parol evidence is dgn&iith admissible for the purpose of
interpreting terms found in the writing. NonethelessSalaw doctrine known as the Plain Meaning
Rule, where adopted, bars extrinsic evidence, partlgidaidence of prior negotiations, for the
purposes of interpreting a contract, unless the term irtigodsas first been found to be
ambiguous. In contrast to the Parol Evidence Rule, thie Rleaning Rule concerns only contract
interpretation and does not purport to bar contradictosppplementary terms. The Plain Meaning
Rule is based on the proposition that, when languagigfisiently clear, its meaning can be
conclusively determined without recourse to extrinsic ewidg24] Under the Plain Meaning Rule,
the preliminary analysis concerns whether the conteaist in dispute is clear. Only if the term is
deemed ambiguous, may evidence of prior negotiations betadrfat purposes of

clarification[25]
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1.4.Merger Clauses

The parties may wish to assure themselves that relaaiicnot be placed on representations made
prior to the execution of the writing. The Merger or Enmthgreement Clause (the "Merger Clause")
has been developed to achieve certainty in this regaedMEinger Clause, which usually appears
among the concluding terms of a written agreement, previte the writing contains the entire
agreement of the parties and that neither party mayrefgpresentations made outside the

writing.[26]
2. THE PAROL EVIDENCE RULE

The Parol Evidence Rule has not been incorporated into thélSG. The CISG governs the role
and weight to be ascribed to contractual writing.

2.1.The CISG includes no version of the Parol Evidence.Riddehe contrary, several CISG
provisions provide that statements and other relevemirostances are to be considered when
determining the effect of a contract and its terms. mbet important of these are Articles 8 and 11.

2.2.Article 11 sentence 2 provides that a party may seek to pinava statement has become a
term of the contract by any means, including by the statesyof witnesses. Article 8 concerns
contract interpretatiof27] Article 8(1) provides that, in certain circumstancesitiacts are to be
interpreted according to actual intent. When the inquiy subjective intent proves insufficient,
Article 8(2) provides that statements and conduct are totégreted from the point of view of a
reasonable person. This evaluation according to Ai@¢ takes into account all relevant
circumstances of the case, including the negotiationscaurse of conduct or performance
between the parties, any relevant usages, and subsequentt@indagarties. Thus Article 8
allows that extrinsic evidence may generally be consalemhen determining the meaning of a
contractual term. In sum, the CISG indicates thatiang is one, but only one, of many
circumstances to be considered when establishing and irtbegpitee terms of a contral@8]

2.3.The Convention's legislative history is in accord.eksion of the Parol Evidence Rule was
proposed by the Canadian delegate in Vid@8&The proposal was justified as a means to limit
admissible evidence in those cases in which the pdréid chosen to reduce their agreement to
writing.[30] The Austrian Representative indicated that his delegapposed the amendment
because it "was aimed at limiting the free appreciatiavimence" by the judge. To prevent a
judge from reviewing all the evidence would violate a "fundatal principle of Austrian law{31]
The Representative from Japan also opposed the amendvhérh he characterized as a
"restatement of the rule on extrinsic evidence whigvgited in English-speaking common-law
countries.[32] The only other nation to speak in support of the propeaalirag. The amendment
received little support and was rejec{dd]

2.4.There were several practical reasons for not includingral Evidence Rule in the CISG4]
First, most of the world's legal systems admit@ivant evidence in contract litigation. Secondly,
the Parol Evidence Rule, especially as it operatdsitunited States, is characterized by great
variation and extreme complexify5] It has also been the subject of constant criti¢®h.

2.5.Since the Convention has specifically resolved questgmverned by the common law Parol
Evidence Rule, there can be no question of a gap BIH&, and no grounds for recourse to non-
uniform domestic laWy37] The Parol Evidence Rule therefore does not apply wielISG
governs a contra¢B8] US courts have so held9]

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



2.6.The leading US case MCC-Marble Ceramic Center, Inc. v. Ceramica Nuova D'Agostino,
S.p.Al40] D'Agostino, the Italian seller, agreed to sell thedsuiMCC-Marble, a Florida company,
the buyer's requirements in ceramic tile. After MC@rMe refused to make certain monthly
payments, D'Agostino refused to fill remaining orders. M@&rble sued for breach. D'Agostino
defended on the basis of the payment default. D'Agostimbgabto pre-printed terms on the verso
of the written contract which gave D'Agostino the rigghtancel the agreement if MCC failed to
make payment. At trial, MCC-Marble sought to introduce ewaddrom the parties' negotiations to
prove that the agreement did not include the pre-printeastéFhe trial court applied the Parol
Evidence Rule and granted summary judgment for the séherEleventh Circuit reversed,
holding that the Parol Evidence Rule does not apply wieemtxact is governed by the CISG.

2.7.Though the Parol Evidence Rule does not apply to contgastrned by the CISG, similar
policy considerations are incorporated into the CHSElfi The principal purpose of the Parol
Evidence Rule is to respect the importance the partsgshave accorded to their writing. Under
the Convention as well, a writing constitutes an ingoat fact of a transaction - it must be
presumed to fulfill a function, otherwise it would not hdeen employed. One of the goals of
contract interpretation is to determine the role thiéing was designed to play. The commentators
agree that a contractual writing will often receive sgdemnsideration under the CIS&l]

2.8.The special role of a writing, however, must be cwest in accordance with the general
principles that govern the CISG. The parties' inteitth regard to the role of their writing is due the
same respect as any other element of their intestpiihciples of Article 8 are to be used to
determine that intent. If the parties intended theitimgias the sole manifestation of their
obligations, prior negotiations and other extrinsic cirdamses should not be considered during
contract interpretation. However, Articles 8 and 11 egpithe general principle that writings are
not to be presumed to be "integratiop®&2]

3. PLAIN MEANING RULE

In some common law jurisdictions, the Plain Meaning Rule pvents a court from considering
evidence outside a seemingly unambiguous writing for purposes contractual interpretation.
The Plain Meaning Rule does not apply under the CISG.

3.1.The majority jurisdictions in the United States resome version of the Plain Meaning rule in
their common law, though it has been rejected by othredUnited States as well as by the
Restatement (Second) of Contrddt3] and the Uniform Commercial Co{#4] The Unidroit
Principles of International Commercial Contract® alsject the Plain Meaning Rule, by providing
that, even in the presence of a Merger Clause, patersents or agreements may be used to
interpret a writing45]

3.2. Article 8 specifies the Convention's method for contir@etrpretation. As a general rule,
Article 8 mandates that all facts and circumstanceleotase, including the parties' negotiations,
are to be considered during the course of contract ietestpyn. The writing constitutes one of
those factors, and though always important, it is Im@tetxclusive factor. Words are almost never
unambiguou$46] Moreover, the application of the Plain Meaning Rule Manmpede one of the
basic goals of contract interpretation under the CM3i&ch is to focus on the parties' actual intent.
If contract terms are deemed to be unambiguous, the @&aning Rule would prevent
presentation of other proof of the parties' in{dif.

3.3.Under the CISG, therefore, the fact that the meanineofvriting seems unambiguous does
not bar recourse to extrinsic evidence to assistaertaning the parties' intent.

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



4. MERGER CLAUSE

A Merger Clause, also referred to as an Entire Agreement @lse, when in a contract
governed by the CISG, derogates from norms of interpretatiomnd evidence contained in the
CISG. The effect may be to prevent a party from relying on edence of statements or
agreements not contained in the writing. Moreover, if the pares so intend, a Merger Clause
may bar evidence of trade usages.

However, in determining the effect of such a Merger Clausehe parties' statements and
negotiations, as well as all other relevant circumstances dhhe taken into account.

4.1.When the parties agree to a Merger Cldd8gjts effect may be to derogate under Article 6
from norms of interpretation and evidence containedaertsG. In this regard Merger Clauses
have two objectiveBl9] The first objective is to bar extrinsic evidencet tvauld otherwise
supplement or contradict the terms of the wriffs@] Such Merger Clauses mainly derogate from
Article 11, which provides that a sales contract may begat by any means, including witnesses.
The second objective is to prevent recourse to extrawstence for the purpose of contract
interpretation. This objective would constitute a derogdtiom the Convention's canons of
interpretation incorporated in Article 8. Under the CI®6 éxtent to which a Merger Clause
accomplishes one or both of these purposes is a quesiierpretation of this clause.

4.2.Several issues in relation to Merger Clauses are wéhlin international uniform law
instruments, such as the UNIDROIT Princiffed and the Principles of European Contract
Law.[52]

4.3.The Unidroit Principles of International Commerciar@racts expressly recognize Merger
Clauses. Under the Unidroit Principles, though prioestants and agreements may not be used to
contradict or supplement a writing that contains a Me@jause, such statements and agreements
may be used for purposes of interpreting the contract.

4.4.Article 2:105 of the Principles of European Contract Lastinguishes between Merger

Clauses that result from individual negotiation andéhitat do not. If the Merger Clause is
individually negotiated, prior statements, undertakings cgeagents that are not embodied in the
writing do not form part of the contract. If it has neeb individually negotiated, the Merger

Clause merely establishes a presumption that the gtatesments and agreements were not intended
to become part of the contract. The presumption magthgted53] Furthermore, the European
Principles provide that a party may, by its statement®oduct, be precluded from asserting a
Merger Clause to the extent that the other party e rably relied on those statements or that
conduct.

4.5.The CISG does not deal with Merger Clauses and therdéme not contain similar
distinctions. Indeed, the dividing line may be blurred. UnbderCISG there is authority for the
proposition that a properly worded Merger Clause barsdhsideration of extrinsic evidenf#t]
However, extrinsic evidence should not be excluded, uthessarties actually intended the Merger
Clause to have this effect. The question is to bdweddy reference to the criteria enunciated in
Article 8, without reference to national law. Artideequires an examination of all relevant facts
and circumstances when deciding whether the Merger Qlapsesents the parties' intent.

4.6.Under the CISG, a Merger Clause does not generally haveffect of excluding extrinsic
evidence for purposes of contract interpretation. Howeke Merger Clause may prevent recourse
to extrinsic evidence for this purpose if specific wordingether with all other relevant factors,
make clear the parties' intent to derogate from Ar8dier purposes of contract interpretat[@h]
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4.7.Article 9 requires a court or tribunal to consider a hanof factors when determining whether
usages have been agreed or trade practices have lmdislest! between the parties. A Merger
Clause generally will not be held to exclude trade usagdegant under Article 9(1) or established
practices concerning the implicit background of the tramsacanless those usages and practices
are specifically mentioned.

FOOTNOTES

1. The CISG-AC is a private initiative supported by tretitate of International Commercial Law
at Pace University School of Law and the Centre fan@ercial Law Studies, Queen Mary,
University of London. The International Sales Conventdalvisory Council (CISG-AC) is in place
to support understanding of the United Nations Conventionamtré&cts for the International Sale
of Goods (CISG) and the promotion and assistance iartifierm interpretation of the CISG.

At its formative meeting in Paris in June 2001, Prof. P8thlechtriem of Freiburg University,
Germany, was elected Chair of the CISG-AC for a tyess term. Dr. Loukas A. Mistelis of the
Centre for Commercial Studies, Queen Mary, Universityondon, was elected Secretary. The
CISG-AC has consisted of: Prof. Emeritus Eric E. BergsPace University; Prof. Michael
Joachim Bonell, University of Rome La Sapienza; ProAllan Farnsworth, Columbia University
School of Law; Prof. Alejandro M. Garro, Columbia Unsigy School of Law; Prof. Sir Roy M.
Goode, Oxford; Prof. Sergei N. Lebedev, Maritime ArbinatCommission of the Chamber of
Commerce and Industry of the Russian Federation; RnofRadmberg, University of Stockholm,
Faculty of Law; Prof. Peter Schlechtriem, Freiburgvérsity; Prof. Hiroo Sono, Faculty of Law,
Hokkaido University; Prof. Claude Witz, Universitat des Saatés and Strasbourg University.
Members of the Council are elected by the Council. Aimeeting in Rome in June 2003, the
CISG-AC elected as additional members, Prof. PilaalBsiscasillas, Universidad Carlos Il de
Madrid, and Prof. Ingeborg Schwenzer, University of Basel.

For more information please contadt.Mistelis@gmul.ac.uk.

2. This opinion is a response to a request by the Adgotaf the Bar of the City of New York
Committee on Foreign and Comparative Law. The quest&fasred to the Council were:

"1. By holding that the CISG permits a court to abanderp@arol evidence rule, which
generally bars 'evidence of any prior agreement’' (UCC 2-#@2Eleventh Circuit has
introduced what may be an unnecessary degree of uncgitathe drafting of contracts. If
theMCC-Marblerule prevails, there is no certainty that the proviswinsven the most
carefully negotiated and drafted contract will be detertiviea

2. ... Does the parol evidence rule apply under the CIKdtB8ugh the rule is regarded as
substantive, not evidentiary, and thus within the scopkeo€ISG, it is arguable that the
rule deals with a matter 'not expressly settledh&@1SG. The applicable law would then
be the law of the jurisdiction whose law would 'be aatlle by virtue of the rules of private
international law' (CISG art. 7(2)), and if such jurcsbn were an American or other
common law jurisdiction the parol evidence rule would apply

3. Does the 'plain meaning rule' apply under the CISG?

4. Would a merger clause invoke the parol evidence rule unel€I8G, regardless of
whether the rule would otherwise be applicable?"
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3. Unless a state has made a reservation under A6cle

4. Larry DiMatteo,The Law of International Contractirgfl2 (2000).

5. For example, the Parol Evidence Rule has been incogpardbd the sales law of the US
Uniform Commercial Code: "Terms with respect to whiah ¢bnfirmatory memoranda of the
parties agree or which are otherwise set forth in aingrintended by the parties as a final
expression of their agreement with respect to such tasmase included therein may not be
contradicted by evidence of any prior agreement or of eeagroraneous oral agreement but may
be explained or supplemented (a) by course of performamgesecof dealing, or usage of trade
(Section 1-303), and (b) by evidence of consistent additi@nms unless the court finds the writing
to have been intended also as a complete and excluateenent of the terms of the agreement.”
UCC § 2-202.

6. Charles McCormiclkilandbook of the Law of Evidengg 210-11 (1954).

7. Edward J Imwinkelried, "A Comparative Critique of theerface between Hearsay and Expert
Opinion in American Evidence Law, Bston College Law Revielv(1991) at 34.

8. G. H. Treitel,The Law of Contractl92 (11th ed. 2003).
9. Id.

10. Id. at 193.

11. See E. Allan Farnswort@ontracts,8 7.3 (3rd ed. 1999).

12. Peter Linzer, "The Comfort of Certainty: Plaindvieng and the Parol Evidence Rule," 71
Fordham L. Rev799, 805-06 (2002).

13. Restatement (Second) of Contracts § 214 (1981).

14. For example, the fact that a writing contains detafeecifications does not create a
presumption that it is completely integrated. "This isectlefinitely rejects . . . [a]ny assumption
that because a writing has been worked out which isdingbome matters, it is to be taken as
including all the matters agreed upon . . .." UCC § 2-202wamh 1 (a).

15. John Calamari & Joseph Perill@pntracts§ 3.2 at 123 (4th ed. 1998).

16. SeeMCC-Marble Ceramic Center, Inc. v. Ceramica Nuova D'AgostincAS Jl4 F.3d 1384,
1388-89 (11th Cir. 1998); E Allan Farnsworth, supra note 11, § 428a30.

17. Max Rheinstein, "Comparative Law--1ts Functions, Mdthand Usages," 2&2rk. L. Rev415,
422 (1968).

18. C.Civ. (Fr.) Art. 1341 (1). See also Italian CodicéleiArt. 2722, but see also Art. 1350.
19. See C.Comm. (Fr.) Art. L. 110-3.

20. See Otto Palandt (Helmut HeinriciBiirgerliches GesetzbucB 125 BGB Rn. 15 (64th ed.,
Munich 2005).
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21. In Japanese law, no parol evidence rule exists faraivil or commercial contracts. Japanese
law presumes that a contractual writing is accuratecantgplete. An authentic contractual writing
has the evidentiary value of showing that a contrastaeacluded as written therein. See e.g,
Makoto Ito,Minjisoshoho [Law of Civil Procedurg3d ed.), 2004, p.266. (or any given
commentary/treatise.)]

22. "[T]he course of actual performance by the partiesnsidered the best indication of what they
intended the writing to mean." UCC § 2-202 comment 2.

23. G. H. Treitel, supra note 8, at 195-6.

24. E. Allan Farnsworth, supra note 11, 8 7.12 at 476.

25. See id. § 7.12.

26. A typical Merger Clause in a sales transactiodg@a follows:

Purchaser agrees that the Purchase Order and SaleadCogliting to this transaction
include all of the terms and conditions of this Agreenaemt that this Agreement cancels
and supersedes any prior agreement and as of the datedmmgwises the complete and
exclusive statement of the terms of the Agreemeatingl to the subject matters covered
hereby. Purchaser further understands that verbal prerissales representatives are not
valid and any promises or understandings not herein ggbaifwriting are hereby
expressly waived by the Purchaser.

27. Most commentators agree that Article 8, which expressiers the interpretation of a party's
statements and conduct, should also be usathtis mutandigto interpret the terms of the contract.
John HonnoldUniform Law for International Sales 105 (3rd ed. 1999). See also Schlechtriem &
Schwenzer (Schmidt-Kesse§pmmentar zum Einheitlichen UN-Kaufrecht - CI1S@.-Auflage,
Munchen 2004, N 3, 4 and 32-34; English edition: Schlechtrigdti@wenzer (Schlechtriem),
Commentary on the UN Convention on the International Sale of Goods (GA8G3 N 21 (2nd

ed., Oxford 2005).

28. J. von Staudinger (Ulrich MagnuKommentar zum Burgerlichen Gesetzhutht. 8 CISG Rn.
24 (Neubearbeitung 1999).

29. "Between the parties to a contract of sale evidelmgedwritten document, evidence by
witnesses shall be inadmissible for the purposesrdtiing or altering its terms, unless there is
prima facie evidence resulting from a written documenfthe opposing party, from his evidence
or from a fact the existence of which has been glelimonstrated. However, evidence by
witnesses shall be admissible for purposes of intengréte written document.” United Nations
Conference on Contracts for the International Sa@awmds, Official Records, U.N. Doc.
A/Conf./97/19, U.N. Sales No. E.81.1V.3, at 90 (1981) [her&amdINCISG Official Records],
reprinted in John Honnol@ocumentary History of the Uniform Law for International Sa662
(1989). For a summary of the legislative history, see Natee Inapplicability of the Parol
Evidence Rule to the United Nations Convention on Gatgrfor the International Sale of Goods,"
28 Hofstra L. Rev799, 823-26 (2000).

30. "Mr. Samson (Canada), introducing [this] amendmensaid that the aim was to introduce a
limitation on admissible evidence in cases where egtitrg parties had freely chosen to have a
written contract. In the international context, asMmportant to ensure a minimum of protection for
parties who had made such a choice. The amendment sowgaiude evidence by withesses
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unless it was supported by other evidence resulting fromittmvdocument from the opposing
party or circumstantial evidence. The amendment cédlesome degree of certainty as to facts
which could be used to establish a prima facie casexémgle, a clearly established material fact
could be adduced as evidence of the existence of an agreed@iSG Official Records, supra
note 29, at 270, reprinted in John Honn@dcumentary Historysupra note 29, at 491.

31. Id.
32. Id.
33. Id.

34. See Note, "MCC-Marble Ceramic Center: The Paroldhgd Rule and Other Domestic Law
Under the Convention on Contracts for the Internali®ale of Goods," 1998.Y.U. L. Rev351,
360-62.

35. "Few things are darker than this, or fuller of suttfgculties. ... [A] mass of incongruous
matter is here grouped together, and then looked at in@gwocus." James Thayer, "The 'Parol
Evidence' Rule," farv. L. Rev325, 325 (1893).

36. "The truth is that the [Parol Evidence Rule] doeditilat to achieve the ends it supposedly
serves.'Zell v. American Seating Gdl38 F.2d 641, 644 (2d Cir. 1943) (Frank, J.).

37. Since the Parol Evidence Rule does not apply whe@I8®@ governs the contract, there is
nothing to be gained, as some scholars have attempted;idindevhich of the various aspects of
the Parol Evidence Rule comport with the basic priesiplf the CISG. See, e.g., Harry Flechtner,
"The U.N. Sales Convention (CISG) and MCC-Marble Ceca@enter, Inc. v. Ceramica Nuova
D'Agostino, S.p.A.: The Eleventh Circuit Weighs inlaterpretation, Subjective Intent, Procedural
Limits to the Convention's Scope, and the Parol Evidente'Ri8J. L. & Com.259, 284 (1999)
("Some aspects of the parol evidence rule ... appeam@inevalid under the Convention"); Note,
"The Parol Evidence Rule and the United Nations ConvestioContracts for the International
Sale of Goods: Justifying Beijing Metals & Minerals Impoxggrt Corp. v. American Business
Center, Inc.,”" 199B.Y.U. L. Rev1347 (1995). Instead, the particular interpretive methddeof
CISG must be developed from the text and purposes ofi8© Tself.

38. Most commentators are in accord. See, e.g., Dakatteo, supra note 4, at 21; John Honnold,
Uniform Law supra note 27, § 110; Schlechtriem & Schwenzer (Peterchtfidam), Commentary
on the UN Convention on the International Sale of GEGdSG), Art. 11 N 13 (¥ ed., Oxford
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114 F.3d at 1392-93 ("The CISG ... precludes the applicatitreqdarol evidence rule, which
would otherwise bar the consideration of evidence concernimg@or contemporaneously
negotiated oral agreement3huttle Packaging Systems, LLC v. Tson&61 WL 34046276
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(W.D.Mich. 2001) ("international sales agreements undeCinvention are not subject to the
parol evidence rule"Mitchell Aircraft Spares, Inc. v. European Aircraft Service 2B F.Supp.2d
915, 919-21 (N.D.IIl. 1998)Claudia v. Olivieri Footwear Ltg.1998 WL 164824 *5-6 (S.D.N.Y.)
("contracts governed by the CISG are freed from thédiof the parol evidence rule and there is a
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(S.D.N.Y. 1992), app. dismissed, 984 F.2d 58 (2nd Cir. 1993) ("the Comvessentially rejects
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40. supra, note 16.
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Sales LawArt. 8 § 3.3 at 102 (1987).
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PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



