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CISG Art. 11

A contract of sale need not be concluded in or evidenced by writing and ssbjett to any
other requirement as to form. It may be proved by any means, includimegseas.

OPINION
A contract may be concluded or evidenced by electronic commigations.
COMMENT

11.1. The purpose of CISG Art. 11 is to ensure that ther@@rform requirements of writing
connected to the formation of contracts. The issueslettronic communications beyond
telegram and telex was not considered during the draftingeoCISG in the 1970s. By not
prescribing any form in this article, CISG enables the ¢mrtio conclude contracts
electronically.

See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 13
For the purpose of this Convention 'writing' includes telegram and telex.
OPINION

The term "writing" in CISG also includes any electronic communication retrievable in
perceivable form.

COMMENT
13.1. CISG Arts. 11, 12, 13, 21, 29 and 96 contain the term fig/ititin the traditional paper
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world this term was uncomplicated and referred to docunmveritten on paper [or other durable
medium] by pencil, pen, etc. The problem is nhow whe#lectronic documents other than
telegram and telex may also constitute "writing"”. Hnerequisite of "writing" is fulfilled as
long as the electronic communication is able to faifé same functions as a paper message.
These functions are the possibility to save (retri¢lve)message and to understand (perceive) it.

13.2. The parties may agree on what type of written fbey intend to use (CISG Art. 6). They
may, for instance, agree that they only accept paperdetent by a particular courier service.
Unless the parties have limited the notion of writitigere should be a presumption that
electronic communications are included in the term "writinGhis presumption could be
strengthened or weakened in accordance to the partiastpnduct or common usages (CISG
Art. 9(1) and (2).

13.3. This Opinion does not deal with reservations madedigsSin accordance with CISG Atrt.
96 nor does it impose any restrictions on States that imade such a reservation.

See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 15
(2)An offer becomes effective when it reaches the offeree.

(2) An offer, even if it is irrevocable, may be withdrawn if withdrawal reaches the offeree
before or at the same time as the offer.

OPINION

The term "reaches" corresponds to the point in time wha an electronic communication
has entered the offeree's server.

An offer, even if it is irrevocable, can be withdrawn if he withdrawal enters the offeree’'s
server before or at the same time as the offer reachebet offeree. A prerequisite for
withdrawal by electronic communication is that the offeree Bs consented, expressly or
impliedly, to receive electronic communications of that typein that format and to that
address.

COMMENT

15.1. An offer is not effective until it reaches thdeofe (CISG Art. 15(1)) and may be
withdrawn if the withdrawal reaches the offeree beforat the same time as the offer (CISG
Art. 15(2)). In traditional means of communication thiterenables the offeror to withdraw his
offer by a faster means of communication. He mayjristance, send an offer by letter through
ordinary mail (snail mail) and then later withdrawbyt sending a fax that reaches the offeree
before the letter. The problem in relation to elegiztaneans of communication is that there are
rarely any practical means of faster communication gacotronic messages sent by e-mail or
communicated over websites or other EDI-arrangementsis Ta question of practical
importance arises when the offer is sent by a tradli letter written on a paper and sent by
traditional mail while the withdrawal is sent electrai.

15.2. The difficulty from a conceptual point of view is tthhe addressee of an electronic

withdrawal does not have to be physically present apkee where the message arrives. The
place of the message is a functional concept rather ahahysical one. The message could be
located on any server in the world, including the sendéhnis important question is whether the

addressee can retrieve it. The following are the nmpbrtant situations that are likely to be

considered in relation to the term "reaches" in thatext of electronic communications:

15.3.Situation "A".From a pragmatic point of view it is clear that themessee of an electronic
withdrawal may read it as soon as it is located osdrger. He may have problems reaching his
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server due to internal problems in his network system. iShmrmally within his "sphere of
influence". Irrespective of how harsh it may be far tfferee that messages have arrived to his
server but cannot be read by him due to internal problemssndit appropriate to put the risk on
the offeror for the offeree's technical problems. Tfieree may reduce the risk by choosing
appropriate internet service providers or designing an atketgehnical infrastructure to make
sure that the internal communication functions sattefrily. The sender of an electronic
communication ought not to assume this risk.

15.4. Situation "B". It is not sufficient that a withdrawal has entered tifferee's server. The
offeree must also have expressed somehow that heilimgwto receive electronic
communications. The offeree's willingness to accemitreleic communications must be taken
into account in determining whether an electronic witivdlahas "reached" the offeror. The
consent of the offeree may be evident under CISG Argo8erning the interpretation of the
conduct of the parties. CISG Art. 9(1) may also be ealevf the parties have established a
practice in their business. CISG Art. 9(2) may applyannections to trade usages which the
parties knew or ought to have known and which in int&nal trade are widely known to, and
regularly observed by, parties to contracts of the typelved in the particular trade concerned.

15.5. Situation "C". A related problem is when the e-mail address is noectyrstated in the
message containing a withdrawal. Such messages maytiemtaddressee's server - but never
reach the addressee personally, so that it cannotdessed by the addressee. An example is
when the correct email address is "Thomas@companyx.com" the sender writes
"Tomas@companyx.com." This wrongly spelled e-mail mayetanes enter Thomas' server,
but gets stuck in the server, since the server cannotTimdas without the 'h'. For such
situations the risk is on the sender, since Thomas hamdioated his willingness to receive
electronic messages incorrectly addressed. Sometimedeetnonic communication with an
incorrect address is forwarded by the postmaster to thectoaddress. If the forwarded
communication reaches the addressee's server in timewithdrawal is effective. The
addressee has in such a situation informed the postriaatermails incorrectly addressed in a
certain way should be forwarded to him, and by doing schd® expressed his general
willingness to receive also electronic messages iactiyraddressed.

15.6. Situation "D". Another problem in relation to "reaches" is whether dffferee is able to
process and understand the electronic communication.dDnedmpatible computer programs,
the text appearing at the offeree's computer may be incbeysible. The situation is rather
close to the problem of a message being written in a lgegtlat the offeree is unable to
understand. The question at issue here is whether amoeiectvithdrawal that cannot be
accurately processed by the offeree has "reached'ffdre@when it has entered his server. The
crucial issue is to what extent the offeree has inddcéhat he is willing to receive that type of
electronic communications. It is not sufficient thia¢ tofferee has agreed to generally receive
electronic communications. He must have consented &vneg electronic messages of that
type, in that format, and to that address. Here agai8GCArt. 8 will be relevant for the
interpretation of the conduct of parties, CISG Art. 9¢l) be relevant for any practices
established between the parties, while CISG 9(2) may i&]ies a matter of trade usage,
whether the offeror has impliedly or expressly agteeceive electronic messages of a certain

type.
See also UNCITRAL Model Law on Electronic Commercé Ab

CISG Art. 16(1)

(1) Until a contract is concluded an offer may be revoked if the atlaomcreaches the offeree
before he has dispatched an acceptance.

OPINION
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In case of electronic communications the term "reachestorresponds to the point in time
when an electronic communication has entered the offerexe'server. An offer may be
revoked if the revocation enters the offeree’s server fere the offeree has dispatched an
acceptance. A prerequisite is that the offeree has consed, expressly or impliedly, to
receiving electronic communications of that type, in that famat, and to that address.

In electronic communications the term "dispatch" correspords to the point in time when
the acceptance has left the offeree's server. The offeraray revoke the offer by sending a
revocation that enters the offeree's server before the @ffee's acceptance leaves the
offeree's server. A prerequisite is that the offeror hagonsented, expressly or impliedly, to
receiving electronic communications of that type, in that famat and to that address.

COMMENT

16.1. This provision enables the offeror to revoke an affeil the offeree has dispatched his
acceptance. The revocation must have entered thee@feserver before the offeree has
dispatched his acceptance.

16.2. For restrictions on the effectiveness of "red¢ch@=e comments in Article 15. For the
concept of "dispatch” see the black letter text undeclar21(2), below.

See also UNCITRAL Model Law on Electronic Commercée Ab.

CISG Art. 17
An offer, even if it is irrevocable, is terminated when aatpn reaches the offeror.
OPINION

The term "reaches" corresponds to the point in time wlen an electronic message has
entered the offeror's server. An offer is terminated vmen a rejection enters the offeror's
server. A prerequisite is that the offeror has consenteexpressly or impliedly to receiving
electronic communications of that type, in that format, and tdhat address.

COMMENT

17.1. An offer is terminated when rejection reaches tferarf In electronic environments the
exact time of "reaches the offeror" can be determifdek offeree can no longer create a
contract by dispatching an indication of assent. If tHereé changes his mind after having
dispatched a rejection of the offer and wishes to colech contract, the indication of assent
must enter the offeror's server before the rejecitrrs the offeror's server

17.2. For restrictions on the effectiveness of "reackes"'comments in Article 15.
See also UNCITRAL Model Law on Electronic Commercé AB.

CISG Art. 18(2)

(2) An acceptance of an offer becomes effective at the moment tragiamdof assent reaches
the offeror. An acceptance is not effective if the indication anaskes not reach the offeror
within the time he has fixed, or, if no time is fixed, withireasonable time, due to account
being taken of the circumstances of the transaction, including the rapiitge means of
communication employed by the offeror. An oral offer must be acceptedlimbehy unless the
circumstances indicate otherwise.

OPINION

An acceptance becomes effective when an electronic indicat of assent has entered the
offeror's server, provided that the offeror has consentedexpressly or impliedly, to
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receiving electronic communications of that type, in that famat, and to that address.

The term "oral" includes electronically transmitted sound in real time and electronic
communications in real time. An offer that is transmitted electronically in real time
communication must be accepted immediately unless the cumstances indicate otherwise
provided that the addressee consented expressly or impligdo receiving communications
of that type, in that format, and to that address.

COMMENT

18.1. The underlying purpose of this article is to ensurethigabfferor has an opportunity to
read the indication of assent if he so chooses tiot required that the offeror actually have
read the indication of assent, but rather that sucttatidn of assent become accessible for
reading (the distinction between "reach the mind" andctre¢he desk" or "reach the legal
entity"). Accordingly, when an indication of assent batered the offeror's sphere of control, it
must be assumed to have reached the offeror.

18.2. The proposition that an indication of assent oelds to be accessible and not actually
read is designed to facilitate evidence. It is possible émar less easily, but at least
conceptually) to prove when a message becomes accedsibleery difficult to prove when
someone actually addressed his mind to it.

18.3. For restrictions on the effectiveness of "reackes"'comments in Article 15.

18.4. The requirement that an oral offer must be accepi@eédiately indicates that oral offers
are only binding during the immediate negotiations. When reggots are carried out in real
time, whether by sound or by typed letters, the situataimilar to oral negotiations and the
presumption is that the offers must be accepted orsgbe in immediate connection to the
negotiations and in real time. The relevant factahas the other party is aware of the offer and
has a possibility to respond immediately. An offer tkatommunicated electronically in real
time not by sound but in writing by typed letters must dls@accepted immediately unless the
circumstances indicate otherwise. Offers in chat roans other types of real time
communication must be accepted immediately.

See also UNCITRAL Model Law on Electronic Commercé Ab

CISG Art 19(2)

(2) However, a reply to an offer which purports to be an acceptance but coatlit®nal or
different terms which do not materially alter the terms of ther afdnstitutes an acceptance,
unless the offeror, without undue delay, objects orally to the discreardigpatches a notice
to that effect. If he does not so object, the terms of the coatathe terms of the offer with the
modifications contained in the acceptance.

OPINION

The term "oral" includes electronically transmitted sound provided that the addressee
expressly or impliedly has consented to receiving electrancommunication of that type, in
that format, and to that address.

The term "notice" includes electronic communications povided that the addressee
expressly or impliedly has consented to receiving electranimessages of that type, in that
format, and to that address.

COMMENT

19.1. The purpose of this article is to make a message&ldlest not constitute an acceptance
effective as an acceptance unless the offeror providesiiék notice that the purported
acceptance is not an acceptance. Such information byfteeor could be conveyed by
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electronic sound or by other electronic messages.
19.2. For restrictions on the effectiveness of "reackes'comments in Article 15.
See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 20(1)

(1) A period of time for acceptance fixed by the offeror in a telegnaanletter begins to run
from the moment the telegram is handed in for dispatch or from the data shathe letter or,
if no such date is shown, from the date shown on the envelope. A pediod tfr acceptance
fixed by the offeror by telephone, telex or other means of instantac@musunication, begins
to run from the moment that the offer reaches the offeree.

OPINION

A period of time for acceptance fixed by the offeror in ectronic real time communication
begins to run from the moment the offer enters the offeze’s server.

A period of time for acceptance fixed by the offeror in enail communication begins to run
from the time of dispatch of the e-mail communication.

"Means of instantaneous communications" includes electroniceal time communication.

The term "reaches" is to be interpreted to correspond tothe point in time when an
electronic communication has entered the offeree's server.

COMMENT

20.1. CISG Art. 20(1) provides a help to the interpreter obignously stated periods for
acceptance. When a period of, for instance, four dastated in an offer without any indication
from when this four-day period starts to run, CISG Art. 2@fbyides a different starting point
depending on the medium the offer was sent. For telegitaamseriod starts from the time it is
handed in for dispatch. If it is sent in a letter, frdra tlate shown on the letter, or if no such
date is shown, from the date on the envelope. Fopheiee, telex or other means of
instantaneous communication the period begins to run fnrenmoment that the offer reaches
the offeree.

20.2. The problem now in consideration is how to determihen the period starts to run in
case the offer is made by electronic means. We can gevibaee main types of electronic
messages, (1) offers in e-mail, (2) offers at passive sites, and (3) offers at chat sites where
communication occurs in real time.

E-mail

20.3. E-mail is not instantaneous communication and, we#pact to dating, it is not wholly
equivalent to letters sent in envelopes. CISG does mtider any interpretative help with
respect to e-mails and uncertain situations must beddly ordinary means of interpretation
taking into account that the party being unilaterally bofihd offeror) normally deserves more
protection. E-mails normally produce information about mvkleey were sent and when they
were received. CISG provides no direct guidance as tohehtte time span starts to run from
the time of sending or receiving. A period of time focegatance fixed by the offeror in e-mail
communication begins to run from the time of dispaticthe e-mail communication. This is so
because this time can be easily ascertained and egaailse seen as functional equivalents of
letters.

Passive Web Sites

20.4. When offers are contained in web sites it isnoftecertain whether they constitute offers
in the legal sense. However, the web site holder malicégly state that his offer is binding
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during a certain period of time. No guidance can be found®GGvhere the web site holder

has provided a time limit of three days without specifyirgnfivhen the time limit starts to run.

Uncertain situations must be solved by ordinary meamgt@rpretation taking into account that
the party being unilaterally bound (the offeror) normadigserves more protection. This opinion
does not cover non-real time communication over passaisites.

Chatting in Real Time

20.5. Parties may communicate over the Internet bytimmal-communication (this is common
for chat-programs). The technique is such that if the semdites an "a" the letter "a"
immediately appears on the addressee's screen. Thes@adiboth present at the same time and
they may talk orally or write to each other just ahdy were present in the same room or were
talking over the phone. This type of communication quifas "instantaneous"”. CISG Art.
20(1) applies also to electronic communication in reaétith the sender sends an offer and
stipulates that it is binding for two hours, the peritadts to run from the point in time when the
message reaches the addressee, i.e. immediately.aFtinme communication it is assumed that
the addressee has indicated his willingness to recegg@hic messages of the relevant type.

See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 21(1)

(1) A late acceptance is nevertheless effective as an accepfawtbout delay the offeror
orally so informs the offeree or dispatches a notice to that effect.

OPINION

The term "oral" includes electronically transmitted sound provided that the offeree
expressly or impliedly has consented to receiving electrancommunication of that type, in
that format, and to that address.

The term "notice"” includes electronic communications provded that the offeree expressly
or impliedly has consented to receiving electronic messagesthat type, in that format,
and to that address.

COMMENT

21.1. Information to the offeree about the late acceptaan be given in an electronic message.
The important factor is that the information be condgetgethe offeree, not in what form it was
conveyed.

21.2. For the effectiveness of electronic communica@ncomments in Art. 15
See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 21(2)

(2) If a letter or other writing containing a late acceptance shthas it has been sent in such
circumstances that if its transmission had been normal it would havke@dbe offeror in due

time, the late acceptance is effective as an acceptance unldssytvdelay, the offeror orally

informs the offeree that he considers his offer as having lapsed oraltispat notice to that

effect.

OPINION

The term "writing" covers any type of electronic communication that is retrievable in
perceivable form. A late acceptance in electronic form mathus be effective according to
this article.
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The term "oral" includes electronically transmitted sound and communications in real
time provided that the offeree expressly or impliedly hagonsented to receiving electronic
communication of that type, in that format, and to that address.

The term "notice" includes electronic communications provded that the offeree expressly
or impliedly has consented to receiving electronic messagesthat type, in that format,
and to that address.

The term "dispatch” corresponds to the point in time when the notice has left the offeree’s
server. A prerequisite is that the offeree has consereexpressly or impliedly to receiving
electronic messages of that type, in that format, and to #t address.

COMMENT

21.3. The purpose of this Article is to make a delayed aacepteffective when the offeror
does not inform the other party that the acceptance hasdedsyed and the acceptance has
reached the offeror too late. A typical situation isew an electronic acceptance is delayed and
does not reach the offeror within the normal time-sgdre article is only applicable if the
acceptance is sent in a letter or other writing. Thielarapplies also when the acceptance is
sent by an electronic message as long as this electrssage fulfils the two functions of
writing, i.e. that it can be understood and saved.

21.4. When the offeror provides a quick notice that thataicceptance has arrived too late, the
acceptance is not effective. Information to the efeabout the late acceptance can be given in
an electronic message. The important factor is thainfbemation be conveyed to the offeree,
not in what form it is conveyed. According to this Ak such notice shall be communicated
orally or by a [written] notice. The offeror may providiee information by electronically
conveyed sound or by an electronic message under thenditgmo that the sender of the late
acceptance has indicated that he is willing to receivie slectronic messages.

21.5. It is enough that the notice has been dispatchddes not have to reach the addressee.
However, it must have been dispatched correctly. i@ans that the address must be correctly
stated and that the sender uses a computer programelaatdiessee has indicated he is willing
to accept.

21.6. The offeror should inform the offeree about a &teeptance by dispatching a notice.
Dispatch occurs when the notice leaves the offeser\ger. If, however, the offeree does not use
the kind of electronic communication that the notgeent in, the offeror is not considered to
have dispatched the notice. The offeree must have tedicdnat he is willing to receive
electronic acceptances of the type and format usedebyftlror. CISG Arts. 8 and 9 may be of
assistance in determining whether the offeree haseniplindicated his willingness to receive
such messages.

See also UNCITRAL Model Law on Electronic CommercésAb and 6

CISG Art. 22

An acceptance may be withdrawn if the withdrawal reaches theootbefore or at the same
time as the acceptance would have become effective.

OPINION

The term "reaches" corresponds to the point in time wha an electronic communication
has entered the offeror's server, provided that the offar expressly or impliedly has
consented to receiving electronic messages of that type, mat format, and to that address.

COMMENT
22.1. This article intends to provide a last time for drigtwal of an acceptance. In traditional
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means of communication this rule enables the sendemofcaeptance to withdraw his
acceptance by a faster means of communication. He fanaistance, send an acceptance by
ordinary mail (snail mail) and later withdraw it by semga fax that reaches the offeror before
the mail. The problem in relation to electronic meahsoonmunication is that there are rarely
any practical means of faster communication than eleictrmessages sent by e-mail or
communicated over websites or other EDI-arrangementaeikr, the question becomes of
practical importance in situations where the acceptansent by traditional paper mail and the
withdrawal is sent electronically.

22.2. The underlying purpose of this article is to ensurethgabfferor has an opportunity to

read the withdrawal if he so chooses. It is not redquiteat the offeror actually read the

withdrawal, but rather that the withdrawal becomes sgibke for reading (the distinction

between 'reach the mind' and "reach the desk" or "rdaclegal entity"). Therefore, when a
withdrawal of acceptance has entered the offeror's sferontrol, it must be assumed to have
reached the offeror.

22.3. The proposition that a withdrawal only needs to doessible and not actually read is
designed to facilitate evidence. It is possible (moréess easily, but at least conceptually) to
prove when a message becomes accessible; it is fécyltito prove when someone actually
addressed his mind to it.

See also UNCITRAL Model Law on Electronic Commercé Ab

CISG Art. 24

For the purposes of this Part of the Convention, an offer, declaratiancefptance or any other
indication of intention "reaches" the addressee when it is made orally t@hawlivered by
any other means to him personally, to his place of business or mailing addyéshe does not
have a place of business or mailing address, to his habitual residence.

OPINION

The term "reaches" corresponds to the point in time wha an electronic communication
has entered the addressee's server, provided that the addisee expressly or impliedly has
consented to receiving electronic communications of that tgp in that format, and to that
address.

The term "orally" includes electronically transmitted sound and other communications in
real time provided that the addressee expressly or im@dly has consented to receive
electronic communications of that type, in that format, and tdhat address.

COMMENT

No comment since the issues are covered under thean¢larticles concerning "reaches" in
articles 15, 16(1), 17, 18(2), 20(1), 21(2), 22 and "oral" inlegit8(2) and 21(2).

CISG Art. 26
A declaration of avoidance of the contract is effective only if rogdetice to the other party.
OPINION

The term "notice" includes electronic communications, povided that the addressee
expressly or impliedly has consented to receiving electranimessages of that type, in that
format, and to that address.

COMMENT
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26.1. Information to the other party that the contracivoided can be given in an electronic
message. The important factor is that the informat®rdnveyed to the addressee, not in what
form it is conveyed.

26.2. For the effectiveness of electronic noticesceeements in Article 15.
See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 27

Unless otherwise expressly provided in this Part of the Conventiamy notice, request or
other communication is given or made by a party in accordance withP#rtsand by means
appropriate in the circumstances, a delay or error in the transmissitimeafommunication or
its failure to arrive does not deprive that party of the right tg @ the communication.

OPINION

A notice, request or other communication may be given or madelectronically whenever
the addressee expressly of impliedly has consented to neasg electronic messages of this
type, in that format, and to that address.

COMMENT

27.1. Notices, requests or other communication to a partpegiven in an electronic message.
The important factor is that the information be comekyo the other party, not in what form it
is conveyed.

27.2. For the effectiveness of electronic notices, reguesither communication see comments
in Article 15.

See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 32(1)

(1) If the seller, in accordance with the contract or this Coneenthands the goods over to a
carrier and if the goods are not clearly identified to the contracinaykings on the goods, by
shipping documents or otherwise, the seller must give the buyer mdtitee consignment

specifying the goods.

OPINION

The term "notice" includes electronic communications, povided that the buyer expressly
or impliedly has consented to receiving electronic messagesthat type, in that format,
and to that address.

COMMENT

32.1. Information to the buyer about consignment of the goadsbe given in an electronic
message. The important factor is that the informalierconveyed to the buyer, not in what
form it is conveyed.

32.2. For the effectiveness of information to the bgger comments in Articles 15 and 27.
See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 39

(1) The buyer loses the right to rely on a lack of conformity of the gbddsdoes not give
notice to the seller specifying the nature of the lack of confomitityn a reasonable time after
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he has discovered it or ought to have discovered it.
OPINION

The term "notice" includes electronic communications provded that the seller expressly
or impliedly has consented to receiving electronic messagesthat type, in that format,
and to that address.

COMMENT

39.1. Information to the seller about lack of conformitytbé goods can be given in an
electronic message. The important factor is thatrtfemation be conveyed to the seller, not in
what form it is conveyed.

39.2. For the effectiveness of notice to the sellece@aments in Articles 15 and 27.
See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 43

(1) The buyer loses the right to rely on the provisions of article Zdrtale 42 if he does not
give notice to the seller specifying the nature of the right onclaf the third party within a
reasonable time after he has become aware or ought to have becone awhe right or
claim.

(2) The seller is not entitled to rely on the provisions of tleeguing paragraph if he knew of
the right or claim of the third party and the nature of it.

OPINION

The term "notice" includes electronic communications provded that the seller expressly
or impliedly has consented to receiving electronic messagesthat type, in that format,
and to that address.

COMMENT

43.1. Information to the seller about the nature of a nglelaim of a third party can be given in
an electronic message. The important factor is tlainflormation be conveyed to the seller, not
in what form it is conveyed.

43.2. Even when the seller has not indicated his willisgrie receive electronic messages of
the relevant type, it may be nevertheless establithatl he was aware of the claim in
accordance with CISG Art. 43(2).

43.3. For the effectiveness of notice to the selleice@aments in Articles 15 and 27.
See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 47

(1) The buyer may fix an additional period of time of reasonable lengtreféormance by the
seller of his obligations.

(2) Unless the buyer has received notice from the seller thatilh@ot perform within the
period so fixed, the buyer may not, during that period, resort to anydseroe breach of
contract. However, the buyer is not deprived thereby of any righalgehave to claim damages
for delay in performance.

OPINION
The term "notice" includes electronic communications.
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COMMENT

47.1. Information to the buyer from the seller that ¢shéer will not perform within the fixed
period can be conveyed by an electronic message. Whdnyke has received such electronic
notice, he may choose to resort to a remedy forchre&contract.

CISG Art. 63

(1) The seller may fix an additional period of time of reasonable lengtheiformance by the
buyer of his obligations.

(2) Unless the seller has received notice from the buyer thatilheot perform within the
period so fixed, the seller may not, during that period, resort to amedg for breach of
contract. However, the seller is not deprived thereby of any higimhay have to claim damages
for delay in performance.

OPINION
The term "notice" includes electronic communications.
COMMENT

63.1. Information to the seller from the buyer that bHuyer will not perform within the fixed
period can be conveyed by an electronic message. Wheeltbehas received such electronic
notice, he may resort to any relevant remedy fobtkach of contract.

CISG Art. 65

(1) If under the contract the buyer is to specify the form, measuteon other features of the
goods and he fails to make such specification either on the date agreed upadthioraw
reasonable time after receipt of a request from the seller, dher snay, without prejudice to
any other rights he may have, make the specification himself in accerdaitic the
requirements of the buyer that may be known to him.

(2) If the seller makes the specification himself, he nmfistmn the buyer of the details thereof
and must fix a reasonable time within which the buyer may make a wlifsgecification. If,
after receipt of such a communication, the buyer fails to do so withitinteeso fixed, the
specification made by the seller is binding.

OPINION

Specifications and communications may be electronic providedhat the addressee
expressly or impliedly consented to receiving such commuoations.

COMMENT

65.1. Information to the other party about specificatimnsommunications about specifications
can be given in an electronic message. The importatar fescthat the information be conveyed
to the other party, not in what form it is conveyed.

65.2. For the effectiveness of specifications and convations to the other party see
comments in Articles 15 and 27.

See also UNCITRAL Model Law on Electronic Commercé Ar

CISG Art. 67

() If the contract of sale involves carriage of the goods and ther selhot bound to hand
them over at a particular place, the risk passes to the buyer Wieegobds are handed over to
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the first carrier for transmission to the buyer in accordance whin ¢ontract of sale. If the
seller is bound to hand the goods over to a carrier at a particular placejskeloes not pass
to the buyer until the goods are handed over to the carrier at that placdadtinat the seller
is authorized to retain documents controlling the disposition of the goods doaffeuttthe

passage of the risk.

(2) Nevertheless, the risk does not pass to the buyer until the g@diearly identified to the
contract, whether by markings on the goods, by shipping documents, by gie¢ineto the
buyer or otherwise.

OPINION

The term "notice"” includes electronic communications provded that the buyer expressly
or impliedly has consented to receiving electronic communicans of that type, in that
format and to that address

COMMENT

67.1. Information to the buyer about the goods being cledelgtified to the contract can be
given in an electronic message. The important facttraisthe information be conveyed to the
buyer, not in what form it is conveyed.

67.2 The buyer need not have consented to electronic coicetion in order to make an
electronic notice under article 67(2) effective. Thasan is that the buyer's consent is not
needed for other modes of identification such as marlkahgse goods.

67.3. For the effectiveness of communications to thebalgout identification see comments in
Articles 15 and 27.

See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 71

(1) A party may suspend the performance of his obligations if, aftecahelusion of the
contract, it becomes apparent that the other party will not perform atantial part of his
obligations as a result of:

(@) a serious deficiency in his ability of perform or in his cnedithiness; or
(b) his conduct in preparing to perform or in performing the contract.

(2) If the seller has already dispatched the goods before the grounds desorthe preceding
paragraph become evident, he may prevent the handing over of the goods to thevieayer
though the buyer holds a document which entitles him to obtain them. Thet gpasegraph
relates only to the rights in the goods as between the buyer and the selle

(3) A party suspending performance, whether before or after dispatcheofdods, must
immediately give notice of the suspension to the other party and mushueontiith
performance if the other party provides adequate assurance of his pancem

OPINION

The term "notice" includes electronic communications, povided that the addressee
expressly or impliedly has consented to receiving electramcommunications of that type,
in that format, and to that address.

COMMENT

71.1. Information to the other party about suspending perfoemzairt be given in an electronic
message. The important factor is that the informat®rdnveyed to the addressee, not in what
form it is conveyed.
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71.2. For the effectiveness of communications to thergthrty about suspending performance
see comments in Articles 15 and 27.

See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 72

(1) If prior to the date for performance of the contract it is cléwat one of the parties will
commit a fundamental breach of contract, the other party may declarentract avoided.

(2) If time allows, the party intending to declare the contract avoitedt give reasonable
notice to the other party in order to permit him to provide adequate assuraindes
performance.

(3) The requirements of the preceding paragraph do not apply if the otherhzextgeclared
that he will not perform his obligations.

OPINION

The term "notice" includes electronic communications, povided that the addressee
expressly or impliedly has consented to receive electronbcommunications of that type, in
that format, and to that address.

COMMENT

72.1. Information to the other party about an intentiotieiclare a contract avoided can be given
in an electronic message. The important factor is tmatinformation was conveyed to the
addressee, not in what form it was conveyed.

72.2. For the effectiveness of communications to the gty about an intention to declare a
contract avoided see comments in Articles 15 and 27.

See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 79

(1) A party is not liable for a failure to perform any of his obligatignke proves that the
failure was due to an impediment beyond his control and that he could nanabhs be
expected to have taken the impediment into account at the timecohttiesion of the contract
or to have avoided or overcome it or its consequences.

(2) If the party's failure is due to the failure by a third person wherhas engaged to perform
the whole or a part of the contract, that party is exempt from ligiwlity if:

(@) he IS exempt under the preceding paragraph; and
(b) the person whom he has so engaged would be so exempt if theopsoefsihat paragraph
were applied to him.

(3) The exemption provided by this article has effect for the periodgdwhich the impediment
exists.

(4) The party who fails to perform must give notice to the othey médirthe impediment and its
effect on his ability to perform. If the notice is not receivedth®y other party within a
reasonable time after the party who fails to perform knew or ought te kmgwn of the
impediment, he is liable for damages resulting from such nonreceipt.

(5) Nothing in this article prevents either party from exercising @glyt other than to claim
damages under this Convention.

OPINION
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The term "notice" includes electronic communications, povided that the addressee
expressly or impliedly has consented to receiving electramcommunications of that type,
in that format, and to that address.

COMMENT

79.1. Information to the other party about an impedimanthle given in an electronic message.
The important factor is that the information be condetgethe addressee, not in what form it is
conveyed.

79.2. For the effectiveness of information to the othetypvout an impediment see comments
in Articles 15 and 27.

See also UNCITRAL Model Law on Electronic Commercé. Ar

CISG Art. 88(1) and (2)

(1) A party who is bound to preserve the goods in accordance with article 86 may sell
them by any appropriate means if there has been an unreasonable delay by thEadyhar
taking possession of the goods or in taking them back or in paying ttee qrithe cost of
preservation, provided that reasonable notice of the intention to sell haggbe to the other
party.

(2) If the goods are subject to rapid deterioration or their preservatiauldvinvolve
unreasonable expense, a party who is bound to preserve the goods in accordamcgolt85
or 86 must take reasonable measures to sell them. To the extebtgphesmust give notice to
the other party of his intention to sell.

OPINION

The term "notice" includes electronic communications, povided that the addressee
expressly or impliedly has consented that he is willing ot receive electronic
communications of that type, in that format, and to that addres.

COMMENT

88.1. Information to the other party about an intentiorséth the goods can be given in an
electronic message. The important factor is thatrif@@mation be conveyed to the addressee,
not in what form it is conveyed.

88.2. For the effectiveness of communications to ther gtagy about an intention to sell the
goods see comments in Articles 15 and 27.

See also UNCITRAL Model Law on Electronic Commercé. Ar

FOOTNOTE

1. The CISG-AC is a private initiative supported by th&titate of International Commercial
Law at Pace University School of Law and the CentreCommercial Law Studies, Queen
Mary, University of London. The International Salesn@ention Advisory Council (CISG-AC)

is in place to support understanding of the United Natiomsvéntion on Contracts for the
International Sale of Goods (CISG) and the promotiod assistance in the uniform
interpretation of the CISG.

At its formative meeting in Paris in June 2001, Profedeter Schlechtriem of Freiburg
University, Germany, was elected Chair of the CISG-ACafahree-year term. Dr. Loukas A.
Mistelis of the Centre for Commercial Studies, Quearyywas elected Secretary. The CISG-
AC has consisted of: Professor Emeritus Eric E. Bergdtace University; Prof. Michael
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Joachim Bonell, University of Rome La Sapienza; Pif. Allan Farnsworth, Columbia
University School of Law; Prof. Alejandro M. Garro, Golbia University School of Law; Prof.
Sir Roy M. Goode, Oxford; Prof. Sergei N. Lebedev, Maet Arbitration Commission of the
Chamber of Commerce and Industry of the Russian Feder&tiof. Jan Ramberg, Professor of
Private Law, University of Stockholm, Faculty of Lawedor, Graduate School of Law, Riga,
Latvia: Prof. Peter Schlechtriem, Freiburg UniversitypfP Hiroo Sono, Faculty of Law,
Kyushu University; Prof. Claude Witz, Universitat des Saades and Strasbourg University.

Members of the Council are elected by the Council. Amigeting in Rome in June 2003, the
CISG-AC elected as additional members, Prof. Pilarl@eMiscasillas, Universidad Carlos Il
de Madrid, and Prof. Ingeborg Schwenzer, University of Base
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